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By letter of 19 September 2013 you asked the Committee on Legal Affairs, pursuant to Rule 
37 of the Rules of Procedure, to examine the legal basis for the above-mentioned proposal for 
a directive.

The legal basis proposed by the Commission is Articles 43(2), 114, 153(2), 168 and 192(1) of 
the Treaty on the Functioning of the European Union (TFEU).

In the wake of the change of status of Mayotte from a French overseas country or territory to 
an outermost region, by European Council Decision 2012/419/EU1, the Council of the 
European Union decided on 30 September 2013 to change the legal basis of the proposal to 
Article 349 TFEU.

In the letter, you therefore asked for an opinion on the correct legal basis, and also on whether 
the European Council Decision is legal and, if not, the possibilities for legal redress.

                                               
1 European Council Decision 2012/419/EU of 11 July 2012 amending the status of Mayotte with regard to the 
European Union (OJ L 204, 31.7.2012, p. 131).
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I - Background

Following a referendum in 2009, the then French overseas community Mayotte, located north 
of Madagascar in the Indian Ocean, became an overseas department of France as from 31 
March 2011, and by letter of 26 October 20111, the President of France therefore asked the 
President of the European Council to initiate the procedure in accordance with Article 355(6) 
TFEU to adopt a decision amending the status of Mayotte under the EU Treaties from an 
overseas country or territory to an outermost region. The letter also referred to Declaration No 
43 on Article 355(6) TFEU, which has the following wording:

The High Contracting Parties agree that the European Council, pursuant to 
Article 355(6), will take a decision leading to the modification of the status of 
Mayotte with regard to the Union in order to make this territory an outermost 
region within the meaning of Article 355(1) and Article 349, when the French 
authorities notify the European Council and the Commission that the 
evolution currently under way in the internal status of the island so allows.

After consulting the Commission2 in accordance with Article 355(6) TFEU, the European 
Council therefore on 12 July 2012 unanimously adopted the above-mentioned Decision. 

Article 1 of the Decision states that Mayotte, with effect from 2014, shall cease to be an 
overseas country or territory, to which the provisions of Part Four of the TFEU apply, and 
shall become an outermost region of the Union within the meaning of Article 349 TFEU. 
Article 2 has the follow wording:

Article 2

The TFEU shall be amended as follows:

(1) in the first paragraph of Article 349, the word 'Mayotte' shall be inserted 
after the word 'Martinique';

(2) in Article 355(1), the word 'Mayotte' shall be inserted after the word 
'Martinique';

(3) in Annex II, the sixth indent shall be deleted.

This Decision has the same structure and was adopted using the same procedure as a 
European Council Decision adopted in 2010 on the change of status of the French Caribbean 
island of Saint-Barthélemy from outermost region to overseas country or territory.3

It should however be noted that neither of the amendments of the wording of the TFEU in 

                                               
1 See Council document EUCO 114/11 of 15 November 2011.
2 C(2012) 3506 final, available in Council document 11006/12.
3 European Council Decision 2010/718/EU of 29 October 2010 on amending the status with regard to the 
European Union of the island of Saint-Barthélemy (OJ L 325, 9.12.2010, p. 4).
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accordance with these two European Council Decisions are reflected in the last consolidated 
version of the TFEU, which was published on 26 October 20121. They are however included 
in the Council's own consolidated version of the text2.

II - Relevant Treaty Articles

The following Articles of the TFEU are presented as the legal basis in the Commission 
proposal (emphasis added):

Article 43
[...]

2. The European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure and after consulting the Economic and Social 
Committee, shall establish the common organisation of agricultural markets 
provided for in Article 40(1) and the other provisions necessary for the 
pursuit of the objectives of the common agricultural policy and the common 
fisheries policy.
Article 114
1. Save where otherwise provided in the Treaties, the following provisions 
shall apply for the achievement of the objectives set out in Article 26. The 
European Parliament and the Council shall, acting in accordance with the 
ordinary legislative procedure and after consulting the Economic and Social 
Committee, adopt the measures for the approximation of the provisions laid 
down by law, regulation or administrative action in Member States which 
have as their object the establishment and functioning of the internal market.

[...]

Article 153
[...]

The European Parliament and the Council shall act in accordance with the 
ordinary legislative procedure after consulting the Economic and Social 
Committee and the Committee of the Regions.

[...]

Article 168
[...]

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:326:FULL:EN:PDF.
2 http://register.consilium.europa.eu/pdf/en/08/st06/st06655-re07.en08.pdf. 
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4. By way of derogation from Article 2(5) and Article 6(a) and in accordance 
with Article 4(2)(k) the European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure and after consulting the 
Economic and Social Committee and the Committee of the Regions, shall 
contribute to the achievement of the objectives referred to in this Article 
through adopting in order to meet common safety concerns: 

[...]

5. The European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure and after consulting the Economic and Social 
Committee and the Committee of the Regions, may also adopt incentive 
measures designed to protect and improve human health and in particular to 
combat the major cross-border health scourges, measures concerning 
monitoring, early warning of and combating serious cross-border threats to 
health, and measures which have as their direct objective the protection of 
public health regarding tobacco and the abuse of alcohol, excluding any 
harmonisation of the laws and regulations of the Member States.

[...]

Article 192
1. The European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure and after consulting the Economic and Social 
Committee and the Committee of the Regions, shall decide what action is to 
be taken by the Union in order to achieve the objectives referred to in Article 
191.

[...]

The Council is proposing the following Article as the legal basis for the Directive (emphasis 
added):

Article 349
Taking account of the structural social and economic situation of 
Guadeloupe, French Guiana, Martinique, Réunion, Saint-Barthélemy, Saint-
Martin, the Azores, Madeira and the Canary Islands, which is compounded by 
their remoteness, insularity, small size, difficult topography and climate, 
economic dependence on a few products, the permanence and combination of 
which severely restrain their development, the Council, on a proposal from 
the Commission and after consulting the European Parliament, shall adopt 
specific measures aimed, in particular, at laying down the conditions of 
application of the Treaties to those regions, including common policies. 
Where the specific measures in question are adopted by the Council in 
accordance with a special legislative procedure, it shall also act on a 
proposal from the Commission and after consulting the European Parliament.

The measures referred to in the first paragraph concern in particular areas 
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such as customs and trade policies, fiscal policy, free zones, agriculture and 
fisheries policies, conditions for supply of raw materials and essential 
consumer goods, State aids and conditions of access to structural funds and to 
horizontal Union programmes.

The Council shall adopt the measures referred to in the first paragraph taking 
into account the special characteristics and constraints of the outermost 
regions without undermining the integrity and the coherence of the Union 
legal order, including the internal market and common policies.

III - The proposed legal bases

Article 43 TFEU provides the legal basis for the common agricultural policy and the common 
fisheries policy. The procedure is the ordinary legislative procedure.

Article 114 TFEU provides the legal basis for adopting the measures for the approximation of 
provisions in the Member States which have as their object the establishment and functioning 
of the internal market. The procedure is the ordinary legislative procedure.

Article 153 TFEU provides the legal basis for adopting measures to protect workers' health 
and safety and the social security and protection of workers. The procedure is the ordinary 
legislative procedure.

Article 168 TFEU provides the legal basis for adopting measures to protect public health. The 
procedure is the ordinary legislative procedure.

Article 192 TFEU provides the legal basis for action to be taken by the Union in order to 
achieve the objectives of the Union policy on the environment. The procedure is the ordinary 
legislative procedure.

Article 349 TFEU provides the legal basis for adopting specific measures aimed, in particular, 
at laying down the conditions of application of the Treaties to outermost region, including 
common policies, in order to take account of their specific social and economic situation. The 
Council adopts these measures on a proposal from the Commission after consulting 
Parliament.

IV - Case-law on legal basis

According to Article 13(2) of the Treaty on the European Union (TEU), each institution is to 
act within the limits of the powers conferred upon it by the Treaty, and in conformity with the 
procedures, conditions and objectives set out in them.1

It is settled case law of the Court of Justice that "the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in 
                                               
1 Case C-403/05 Parliament v. Commission [2007] E.C.R. I-9045, para. 49, and the case-law cited therein.
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particular the aim and content of the measure"1. The choice of an incorrect legal basis may 
therefore justify the annulment of the act in question. 

Furthermore, where the proposal for an act simultaneously pursues a number of objectives or 
has several components that are indissociably linked, without one being secondary and 
indirect in relation to the other, the act will have to be founded on the various corresponding 
legal bases.2

V. Aim and content of the proposed directive

In its above-mentioned opinion on the French initiative on the change of status of Mayotte,  
the Commission stated that it will examine the request for derogations and transitional periods 
presented by France and, if necessary, will make its own proposals.

The proposal presented by the Commission therefore provides for the timetable and specific 
modalities to be observed by France when implementing six existing directives in the fields of 
environment, agriculture, social policy and public health. 

VI - Determination of the appropriate legal basis

The question which needs to be answered in order to determine the correct legal basis for the 
proposed directive is whether its provisions are to be considered specific measures for the 
application of the Treaties to Mayotte, taking account of its structural social and economic 
situation.

The legal basis proposed by the Commission relates directly to the different legal bases of the 
six concerned Directives and the aim and content of the proposal is to provide for the 
timetable and specific modalities for their implementation as regards Mayotte. 

The proposal does therefore not provide any new rules on specific measures taking into 
account the specific social and economic situation of Mayotte. Therefore, even though the 
status of Mayotte has been amended by the European Council Decision to an outermost 
region, to which Article 349 TFEU applies, this proposal does not relate to measures under 
that legal basis.

Since there are different legal bases for the concerned Directives, and neither is secondary and 
indirect in relation to the other, the proposal will have to be founded on the various 
corresponding legal bases. Since they all call for the application of the ordinary legislative 
procedure, this will consequently have to be the procedure to be followed for the proposal.

It should furthermore be noted that under Article 355(6) TFEU, the European Council may 
amend the status of an overseas country or territory as regards the application of the Treaties 

                                               
1 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case C-
440/05 Commission v. Council [2007] E.C.R. I-9097; Case C-411/06 Commission v. Parliament and Council (8 
September 2009) (OJ C 267 of 07.11.2009, p.8).
2 See Case C-411/06, cited above, paras. 46-47.



AL\1006653EN.doc 7/7 PE521.692v01-00

EN

to that overseas country or territory, but the actual wording of the Treaties may only be 
amended by using the procedures in Article 48 TEU. The appropriateness of the European 
Council adopting decisions amending the wording of the Treaties can therefore be questioned, 
in particular taking into account Article 13(2) TFEU whereby each institution is to act within 
the limits of the powers conferred upon it by the Treaty.

VII - Conclusion and recommendations

In light of the foregoing analysis Articles 43(2), 114, 153(2), 168 and 192(1) TFEU, as 
proposed by the Commission, constitute the proper legal basis for the proposal.

At its meeting of 14 October 2013 the Committee on Legal Affairs accordingly decided, 
unanimously1, to take the position that the legal basis proposed by the Council, Article 349 
TFEU, is incorrect, and that the legal basis proposed by the Commission is correct.

On this basis, the Committee on Legal Affairs therefore also decided to recommend to the 
President of the Parliament, in accordance with Rule 128 of the Rules of Procedure, to bring a 
case to the Court of Justice, once the decision of the Council to request Parliament's opinion 
has been published in the Official Journal, in order to safeguard Parliament's prerogatives in 
accordance with Article 13(2) TEU.

The Committee on Legal Affairs recommended that Parliament should not take any action 
concerning European Council Decision 2012/419/EU amending the Treaty.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 The following were present for the final vote: Sebastian Valentin Bodu (Vice-Chair), Françoise Castex (Vice-
Chair), Marielle Gallo, Jutta Haug (pursuant to Rule 187(2)), Klaus-Heiner Lehne (Chair), Eva Lichtenberger, 
Alajos Mészáros, Andrej Plenković (pursuant to Rule193(3)) Bernhard Rapkay, Francesco Enrico Speroni, 
Dimitar Stoyanov, Rebecca Taylor, Alexandra Thein, Cecilia Wikström, Tadeusz Zwiefka.


