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Dear Colleagues,

The proposal for a European protection order is based on a joint initiative of twelve EU 
Member States1 for a directive, presented in January 20102. The aim of the directive is to 
facilitate and enhance the protection granted to victims of crime, or possible victims of crime, 
who move between EU Member States, in particular crimes which may endanger the victims' 
life, physical, psychological and sexual integrity or their personal liberty. The ultimate goal is 
to avoid new acts of crime and to mitigate the consequences of previous acts of crime.

The legal basis proposed for the draft directive is Article 82(1)(d) TFEU, relating to judicial 
cooperation in criminal matters.

                                               
1 The Member States concerned are Belgium, Bulgaria, Estonia, Spain, France, Italy, Hungary, Poland, Portugal, 
Romania, Finland and Sweden.
2 See document PE-CONS 2/10 of 22 January 2010.
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By letter of 7 October 2010, you asked the Legal Affairs Committee to give its opinion on the 
legal basis of the proposal. It appears that, following an orientation vote held with a view to 
negotiations with the Council at a joint meeting of your committees pursuant to Rule 51 of the 
Rules of Procedure, an amendment was adopted to introduce Article 82(1)(a) TFEU, relating 
to recognition of judgments and judicial decisions, as an additional legal basis.

I. Background

The Lisbon Treaty did away with the former pillar system and now virtually all legislation 
coming within what is now the Area of Freedom, Security and Justice, including Article 82 
TFEU on cooperation in criminal matters in Chapter 4 of Title V, has to be adopted under the 
ordinary legislative procedure. 

In this field there remains a limited exception to the general rule that the Commission has the 
sole right to initiate legislation, namely under Article 76 TFEU, which provides that a quarter 
of the Member States may initiate legislation in the field of  judicial cooperation in criminal 
matters and police cooperation (and in the field of administrative cooperation relating 
thereto).

The Council presented its first proposal for a directive for a European protection order for 
victims on 5 January 20101. Since then the proposal has been modified and revised many 
times by the Council. Much of the content and the construction of the legal basis of the 
Council’s proposal were based on a questionnaire which was answered in October 2009 by 20 
EU Member States2.

The initiative seeks to create a European Protection Order for victims of violence whereby 
protective measures adopted in one Member State can be recognised, administered and 
enforced by the courts of a second Member State. Such a system would obviate any need for a 
protected person to take parallel proceedings in a Member State to which that person (the 
victim) moves or has moved. 

The rationale of the proposal is that victims of crime not only have a right to respect, to 
compensation for the damage caused to them and to see the perpetrator punished on the basis 
of a fair trial fully guaranteeing the rights of all parties, but are also entitled to be protected 
from being victims of another offence, particularly by the same person. 

Accordingly, there should be appropriate mechanisms designed to prevent a repeat offence or 
a different, perhaps more serious offence, by the same offender against the same victim. Such 
repeat offences are particularly frequent in the case of gender-based violence, although they 
also occur in other forms of crime such as human trafficking or sexual exploitation of minors. 

All the Member States provide for measures to protect victims' lives, physical, mental and 
sexual integrity and freedom, but at present such measures are effective only on the territory 
of the State which adopted them and they leave victims unprotected when they cross borders. 

                                               
1 See document 17513/09 of 5 January 2010.
2 See document 5002/10 of 6 January 2010
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The protection which a Member State affords to crime victims should therefore not be 
confined to its territory but should apply to victims wherever they go in the EU. 

On the basis of the figures available, purely for gender-based offences, it would seem that 
over 100 000 women residing in the EU are covered by protective measures of various kinds 
adopted by Member States in response to gender-based violence. These figures do not take 
account victims of human trafficking and other offences. 

Given the ease with which perpetrators of crime can move within the EU, it would seem only 
right and proper that it should be possible to enable the scope of protective measures adopted 
in one Member State to be extended so as to protect a victim who wishes to exercise her right 
of free movement. Failing such action, victims would face a stark choice between forgoing 
their right of free movement as Union citizens or forgoing their right to protection.  This is 
unacceptable. 

Parliament has repeatedly called on the Member States to review the administration of legal 
procedures and take action to remove barriers which prevent women from obtaining legal 
protection.1

It is further pointed out that the EU legislator has not been inactive in the sphere of victim 
protection. There is the Framework Decision 2001/220/JHA on the standing of victims in 
criminal proceedings in order to deal with the issue of victims' procedural rights2 and Council 
Directive 2004/80/EC relating to compensation to crime victims3. 

Indeed victim protection is one of the main objectives of the European Union in the area of 
freedom, security and justice and the Stockholm Programme to strengthen freedom, security 
and justice in the EU as approved by the European Council at its meeting on 10 and 11 
December 2009 states that victims of crime or witnesses who are at risk should be offered 
special protection measures effective within the Union.

On 17 February 2010, the Council’s Legal Service delivered an opinion4, at the Council’s 
request, in which it concludes that Article 82(1)(d) TFEU can be relied upon as legal basis for 
the draft Directive, but that in order to give the initiative its due as an instrument of 
recognition of judicial decisions, it would be appropriate to refer also to also 82(1)(a) TFEU.

II. The position of the competent committees

At the above-mentioned joint meeting of 29 September 2010 of the Committee on Women's 
Rights and Gender Equality and the Committee on Civil Liberties, Justice and Home Affairs, 
a large number of amendments to the proposed directive were adopted following an 
orientation vote to establish the rapporteurs' mandate for negotiating with the Council with a 
view to reaching a compromise in first reading.
                                               
1 See Parliament’s resolution of 16 September 1997 on the need to establish a European Union-wide campaign 
for zero tolerance of violence against women (OJ C 304, 6.10.1997, p. 55). See also its resolution of 2 February 
2006 on the current situation in combating violence against women and any future action (OJ C 288 E, 
25.11.2006, p. 66).
2 OJ L 82, 22.03.2001, p.1.
3 OJ L 261, 06.08.2004, p.15.
4 See Council document 6516/10 of 17 February 2010.
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Amendment 1 of the amendments in question would add Article 82(1)(a) TFEU, concerning 
the recognition of all forms of judgments and judicial decisions as an additional legal basis. 
Clearly this refers to judgments and judicial decisions in criminal matters.

At the same time, other amendments (Amendments 18 and 84) were adopted which explicitly 
state that the proposed directive will not affect the application of, nor amend or replace, 
existing mutual recognition instruments in civil matters.

In the explanatory memorandum to the draft report of 20 May 2010 the rapporteurs state that 
they "largely agree with the Council’s proposal", while emphasising that the scope of the 
initiative is deliberately wide and that a European protection order "should be applicable to all 
victims of crime, such as victims of human trafficking, victims of female genital mutilations, 
forced marriages, honour  killings, incest, gender violence, witnesses, victims of terrorism and 
victims of organised crime, regardless of the age or sex of the victim, where there is an 
identified aggressor". It is further stated that the proposed amendments aim at improving the 
proposed text by "ensuring continuity of legal protection" and "limiting the reasons for refusal 
to recognise, or rejection of, a European protection order". 

III. The proposed legal basis

The legal basis put forward for the proposed directive is Article 82(1) point (d) of the TFEU. 
The competent committees propose adding point (a) of the same article to the legal basis.

Article 82 TFEU1

(ex Article 31 TEU)

1. Judicial cooperation in criminal matters in the Union shall be based 
on the principle of mutual recognition of judgments and judicial 
decisions and shall include the approximation of the laws and 
regulations of the Member States in the areas referred to in paragraph 2 
and in Article 83.
The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure, shall adopt measures to:
(a) lay down rules and procedures for ensuring recognition throughout 
the Union of all forms of judgments and judicial decisions;
(b) prevent and settle conflicts of jurisdiction between Member States;
(c) support the training of the judiciary and judicial staff;
(d) facilitate cooperation between judicial or equivalent authorities of the Member States in 
relation to proceedings in criminal matters and the enforcement of decisions.

2. ...

3. ...

                                               
1 Emphasis supplied.
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IV. Analysis of aim and content

As the Court of Justice has confirmed,1 the choice of the legal basis for a measure must rest 
on objective factors which are amenable to judicial review, including, in particular, the aim 
and the content of the measure.

Given the scope of the question which has to be answered, it is necessary to approach this 
question by analysing how the European Protection Order is intended to work.

What is a European Protection Order?

A European Protection Order (hereinafter “EPO”) is a judicial decision relating to a protection 
measure issued by a Member State and aiming at facilitating the taking by another Member 
State, where appropriate, of a protection measure under its own national law with a view to 
safeguarding the life, physical and psychological integrity, freedom or sexual integrity of a 
person2.

Consequently, an EPO may be issued only where the issuing State has already issued a 
protection measure.

A protection measure is a decision adopted by a competent authority of a Member State 
imposing on a person causing danger one or more of the obligations or prohibitions referred to 
in Article 2(2), provided that the infringement of such obligations or prohibitions constitutes a 
criminal offence under the law of the Member State concerned or may otherwise be 
punishable by a deprivation of liberty in that Member State.

The prohibitions and obligations set out in Article 2(2) are as follows: 

(a) an obligation not to enter certain localities, places or defined areas where the protected 
person resides or that he visits;

(b) an obligation to remain in a specified place, where applicable during specified times;

(c) an obligation containing limitations on leaving the territory of the issuing State;

(d) an obligation to avoid contact with the protected person; or

(e) a prohibition on approaching the protected person closer than a prescribed distance.

Issue of an EPO 

An EPO may be issued at any moment when the protected person intends to leave or has left 
the issuing State for another Member State. The issue of an EPO is conditional upon the prior 
adoption of a protection measure in the issuing State. 

                                               
1 Judgment of 3 September 2009 in Case C-166/07 Parliament v. Council, not yet reported in the ECR.
2 Article 1 of the proposed directive.



PE452.603v01-00 6/8 AL\837509EN.doc

EN

An EPO may be issued only by a judicial or other competent authority1 of the issuing State at 
the request of the protected person.  (The protected person may make the request to the 
competent authority of the executing State, but that authority will then have to forward the
request to the competent authority of the issuing State.)

Authorities adopting a protection measure within the meaning of the directive are under a 
duty to inform the protected person about the availability of an EPO should that person intend 
to move to another Member State. They are also under a duty to advise that person to apply 
for an EPO before they go.

Form of the EPO

A standard form is annexed to the proposed directive.  It has to contain information as to the 
identity and nationality of the protected person2; the use of any technological instruments 
provided to the protected person; particulars of the competent authority of the issuing State;
the identification of the protection measure on the basis of which the EPO is adopted; a 
summary of the facts and circumstances which led to the imposition of the protection 
measure; the obligations or prohibitions imposed by the protection measure, their length and 
the express indication that their infringement constitutes a criminal offence under the law of 
the issuing State or may otherwise be punishable by a deprivation of liberty; the identification 
of the person causing a danger; any other circumstances that could have an influence on the 
assessment of the danger, and, where appropriate, the express indication that a judgment, as 
defined by Article 2 of Council Framework Decision 2008/947/JHA, or a decision on 
supervision measures, as defined by Article 4 of Council Framework Decision 2009/829/JHA, 
has already been transferred to another Member State and the identification of the competent 
authority for the enforcement of such a judgment or decision.

Does the executing State have to recognise an EPO?

Article 3 makes it obligatory for Member States to recognise an EPO made in accordance 
with the directive and it should noted that the second paragraph of Article 3 provides that the 
“directive shall not have the effect of modifying the obligation to respect fundamental rights 
and fundamental legal principles as enshrined in Article 6 of the TEU.”

However, under Article 9, a Member State may give a reasoned refusal to recognise an EPO.  
The permitted grounds for refusal are:

(a) the EPO is not complete or has not been completed within the time-limit set by the 
competent authority of the executing State;

(b) the requirements set out in Article 2(2)3 have not been met;

(c) the protection derives from the execution of a penalty or measure that is covered by 

                                               
1 Under Article 4, Member States have to notify the General Secretariat of the Council of their authority or
authorities competent to issue and recognise EPOs. Member States may designate non-judicial authorities as 
competent authorities, provided that such authorities have the competence to take decisions of a similar nature 
under their national law and procedures.
2 And of that person’s legal representative if the protected person is a minor or lacks legal capacity.
3 See above.
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amnesty according to the law of the executing State and relates to an act which falls within its 
competence according to that law;

(d) there is immunity conferred under the law of the executing State on the person causing 
danger, which makes it impossible to adopt the protection measures.

What happens in the executing State?

Under Article 8 of the proposed directive, the competent authority in the executing State has 
to 

(a) recognise the EPO and take all measures that would be available under its national law in a 
similar case in order to ensure the protection of the protected person (unless it decides to 
invoke one of the grounds for non-recognition);

(b) inform the person causing danger of any measure which it takes;

(c) take any urgent and provisional measure needed in order to ensure the continued 
protection of the protected person; and

(d) immediately notify the competent authority of the issuing State of any breach of the 
protection measure underlying the EPO (using a standard form).

The competent authority of the executing State has to inform the competent authority of the 
issuing State and the protected person about the measures which it adopts.

Action subsequent to the issue of an EPO

Only the issuing State may renew, review, withdraw or modify the protection measure, issue 
an arrest warrant, etc. or initiate any new criminal proceedings against the person causing the 
danger, which it is to do under its law (Article 10).

The executing State may revoke the recognition of an EPO only where there is evidence that 
the protected person has definitively left its territory (Article 11).

Decisions made by the competent authority of the executing State under the directive are to be 
governed by its national law (Article 13).

V. Conclusion

Given the nature of the proposed European Protection Order as it appears from the foregoing 
analysis, it is entirely appropriate to add to the legal basis of Article 82(1)(d), which aims at 
facilitating cooperation between national judicial or equivalent authorities in relation to 
criminal proceedings and the enforcement of decisions, Article 82(1)(a), which deals with 
rules and procedures for ensuring "recognition of all forms of judgments and judicial 
decisions".

Consequently, it is considered that Article 82(1)(d) TFEU can be relied upon as legal basis for 
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the draft Directive, but that in order to give the initiative its due weight as an instrument of 
recognition of judicial decisions, it would be appropriate to refer also to Article 82(1)(a) 
TFEU.

VI. Recommendation

The committee considered the above question at its meeting of 28 October 2010.

At its meeting of 28 October 2010 the Committee on Legal Affairs accordingly decided, 
unanimously1, to recommend you as follows: the proposed Directive should be adopted on the 
basis of Article 82(1)(a) and (d) TFEU.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 The following were present for the final vote: Raffaele Baldassarre (acting Chair), Sebastian Valentin Bodu 
(Vice-Chair), Eva Lichtenberger (rapporteur), Françoise Castex, Marielle Gallo, Lidia Joanna Geringer de 
Oedenberg, Daniel Hannan, Kurt Lechner, Bernhard Rapkay, Diana Wallis, Cecilia Wikström and Tadeusz 
Zwiefka.


