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Dear Mr Chair,

By letter of 11 November 2010 you asked the Committee on Legal Affairs pursuant to 
Rule 37(2) to consider whether Article 31 of the Euratom Treaty (EAEC) was the appropriate
legal basis for the above Commission proposal and whether it might not be more appropriate 
to opt for Article 168(4)(b) TFEU.

The committee considered the above question at its meeting of 22 November 2010.

I - Background

The Commission adopted its proposal for a recast of the Council Regulation laying down 
maximum permitted levels of radioactive contamination of foodstuffs and of feedingstuffs 
following a nuclear accident or any other case of radiological emergency (hereinafter "the 
proposal") on 27 April 2010 and submitted it to the Parliament under the consultation 
procedure. The Committee on Legal Affairs examined the proposal in accordance with Rule 
87 of the Rules of Procedure (recasting) and on 23 June 2010 recommended to the Committee 
on Industry, Research and Energy (ITRE) that it should proceed with its examination of the 
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substance of the proposal. The Committee on Industry, Research and Energy is currently 
examining the substance of the proposal and the rapporteur, Ivo Belet, has tabled a draft 
report (hereinafter "the Draft Report").

By letter of 11 November the Chair of ITRE requested the opinion of the Committee on Legal 
Affairs as to the choice of the legal basis for the proposal after amendments seeking to alter 
the legal basis were tabled in that committee.

II - Legal basis

1.   Legal basis of the Commission proposal

The Proposal is based on Article 31 (Title II Chapter 3: Health and Safety) EAEC, which 
reads as follows: 

"Article 31 

The basic standards shall be worked out by the Commission after it has obtained the opinion 
of a group of persons appointed by the Scientific and Technical Committee from among 
scientific experts, and in particular public health experts, in the Member States. The 
Commission shall obtain the opinion of the Economic and Social Committee on these basic 
standards. 

After consulting the European Parliament the Council shall, on a proposal from the 
Commission, which shall forward to it the opinions obtained from these Committees, establish 
the basic standards; the Council shall act by a qualified majority."

The "basic standards" referred to in Article 31 are defined in Article 30 EAEC, which reads as 
follows:

"Article 30 
Basic standards shall be laid down within the Community for the protection of the health of 
workers and the general public against the dangers arising from ionizing radiations. 
The expression ‘basic standards’ means: 
(a) maximum permissible doses compatible with adequate safety; 
(b) maximum permissible levels of exposure and contamination; 
(c) the fundamental principles governing the health surveillance of workers."

Finally, Article 32 EAEC provides as follows: 

"Article 32 
At the request of the Commission or of a Member State, the basic standards may be revised or 
supplemented in accordance with the procedure laid down in Article 31. 

The Commission shall examine any request made by a Member State."
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2. Proposed amendments to the legal basis

As notified by the Chair of ITRE in his letter, the rapporteur, Ivo Belet, seeks to modify the 
legal basis of the proposal by replacing it with a reference to the Treaty on the Functioning of 
the European Union (TFUE), specifically Article 168(4)(b) thereof, which reads as follows:

"Article 168
(ex Article 152 TEC)

4. By way of derogation from Article 2(5) and Article 6(a) and in accordance with Article 
4(2)(k) the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee and the 
Committee of the Regions, shall contribute to the achievement of the objectives referred to in 
this Article through adopting in order to meet common safety concerns:
(...)
(b) measures in the veterinary and phytosanitary fields which have as their direct objective 
the protection of public health;
(...)"

In the justification to the tabled amendment the rapporteur submits that Article 168(4)(b) 
"allows for the adoption of measures in the phytosanitary field. The aim of the regulation is to 
set maximum permitted levels of radioactive contamination of foodstuffs and feedingstuffs 
following a nuclear accident or emergency, whereas Council Directive 96/29/Euratom, based 
on Article 31 EAEC, focuses on the group of persons which might be subject to a possible 
radioactive contamination. The reference to the EAEC is therefore inappropriate since the 
main purpose of the regulation is the protection of public health, which is an area regulated 
by Article 168 TFUE."

It should be noted that taking Article 168 as a legal basis would imply a change from 
consultation to the ordinary legislative procedure with the full participation of Parliament.

III - Analysis 

According to the case-law of the Court of Justice, "the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, including in particular 
the aim and the content of the measure"1. Therefore the aim and content of the measure must 
likewise comply with the scope of the legal basis. 

                                               
1 See most recently Case C-411/06 Commission v Parliament and Council (judgment of 8 September 2009), not 
yet reported in the ECR.
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The EAEC contains provisions allowing the Community to regulate the use of nuclear energy 
by the Member States, in particular as regards nuclear safeguards and health protection. 
Pursuant to Article 2(b) EAEC, the Community shall, as provided in that Treaty, "establish 
uniform safety standards to protect the health of workers and of the general public and ensure 
that they are applied". Chapter 3 of Title II of the Treaty, concerning health protection, 
contains provisions concerning basic standards with regard to protection against ionising 
radiation.

The proposed regulation lays down the procedure for determining the maximum permitted 
levels of radioactive contamination of foodstuffs and of feedingstuffs which may be placed on 
the market following a nuclear accident or any other case of radiological emergency which is 
likely to lead to or has led to significant radioactive contamination of foodstuffs and 
feedingstuffs1. At the same time, Annexes I and III set out the maximum permitted levels of 
contamination of foodstuffs and feedingstuffs. It is to be adopted as a Euratom regulation. 

The Court of Justice has already examined on one occasion the choice of legal basis for
Council Regulation No 3954/87, which is the subject of the current proposal for a recast and 
held that: "The purpose of Regulation No 3954/87 is to establish uniform safety standards to 
protect health of workers and of the general public, as provided in Article 2(b) of the EAEC 
Treaty. It lays down maximum permitted levels of radioactive contamination of foodstuffs and 
of feedingstuffs and requires the Commission to adopt, in the event of a nuclear accident or 
any other case of radiological emergency, if the circumstances so require, a regulation 
rendering applicable those maximum permissible levels. Since its purpose is to protect the 
population against the dangers arising from foodstuffs and feedingstuffs which have 
undergone radioactive contamination it was possible for it to be adopted on the basis of 
Article 31 of the EAEC Treaty."2 In that case, the Court was asked to decide whether the more 
appropriate legal basis would have not been Article 100a3 of the EEC Treaty and the Court 
responded that "The fact that it [the regulation] also provides for the prohibition of placing 
on the market of foodstuffs and feedingstuffs with radioactive contamination level in excess of 
the maximum permitted levels did not make it necessary to have recourse at the same time to 
Article 100a of the EEC Treaty. In fact as that prohibition is only one condition for the 
effectiveness of the application of maximum permitted levels, the regulation has only the 
incidental effect of harmonising the conditions for the free movement of goods within the 
Community by avoiding the adoption of unilateral measures by the various Member States." 
The Court stated also that: "The indications are rather that the purpose of the articles referred 
to is to ensure the consistent and effective protection of the health of the general public 
against the dangers arising from ionizing radiations, whatever their source and whatever the 
categories of persons exposed to such radiations". 

                                               
1 Article 1(1) of the proposal.
2 C-70/88 European Parliament v Council [1991] ECR 1991 I-4529. 
3 Approximation of laws procedure in the internal market (now Article 114 TFUE).
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The Court subsequently referred to this judgment in its judgment in Case C-29/99 
Commission v Council1 to stress that "the Court refused to uphold the restrictive 
interpretation of Article 30 et seq. EAEC proposed by the Parliament. It held that the purpose 
of those articles was to ensure consistent and effective protection of the health of the general 
public against the dangers arising from ionising radiations, 'whatever their source'."

The Court also pointed that the interpretation "must be carried out in the light of the objective, 
set out in the preamble to the EAEC, to 'create the conditions of safety necessary to eliminate 
hazards to the life and health of the public'"2.

It appears that Articles 30 et seq. EAEC provide an autonomous legal basis for establishing 
basic safety standards that aim at the protection of the health of general public (public health) 
against any danger arising from ionizing radiations, and in particular enable the adoption of 
maximum permissible levels of contamination. 

Nevertheless, given the fact that Article 168 TFEU concerns public health and requires a high 
level of human health protection to be ensured in the definition and implementation of all 
Union policies and activities, it can be argued that it should in fact be used as a legal basis for 
the adoption of the measure in question. The Parliament's Legal Service in its note of 18 
November 2010 develops several arguments in this regard before concluding in favour of 
Article 168(4)(b) TFEU.

First of all, the fact that the Court rejected previous claims arguing for a legal basis 
concerning the internal market and confirmed Article 31 EAEC as the sole valid legal basis 
does not preclude a new approach by the Court. In fact, the legal basis referred to in the 
amendment tabled by the rapporteur did not exist at the time of the ruling in Case C-70/88. 
Article 168(4)(b) TFEU was only introduced by the Maastricht Treaty in 19923.

Secondly, it must also be recalled that the simple fact that a nuclear accident or emergency is 
involved does not automatically imply a legal basis in the EAEC. The Court thus ruled in 
Case C-62/884 concerning Regulation 3955/875 that: "Recourse to Article 113 [now Article 
207 TFEU] as the legal basis for the contested regulation cannot be excluded on the ground 
that Article 30 et seq. of the EAEC Treaty lay down specific rules governing the basic 
standards for protection of the health of the general public against the dangers arising from 
ionizing radiation. Those provisions, which appear in a chapter entitled "Health and Safety", 
which forms part of the second title of the EAEC Treaty entitled "Provisions for the 
encouragement of progress in the field of nuclear energy", are intended to provide for the 
protection of public health in the nuclear sector. They are not intended to regulate trade 
between the Community and non-member countries." 

                                               
1 C-29/99 Commission v Council [2002] ECR 2002 I-11282, paragraph 80.
2 Ibid,, paragraph 75.
3 At the time it was Article 129(4)(b) of the EC Treaty, amended by the Amsterdam Treaty and renumbered 
Article 152(4)(b) TEC.
4 Case C-62/88 Greece v Council [1990] ECR I-1527, paragraphs 16-18.
5 Council Regulation (EEC) No 3955/87 of 22 December 1987 on the conditions governing imports of 
agricultural products originating in third countries following the accident at the Chernobyl nuclear power-station, 
OJ L 146, 30.12.1987, p. 14.
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Thirdly, the proposal itself refers in recital 5 to a series of measures "adopted to ensure that 
certain agricultural products are only introduced into the Union according to the common 
arrangements which safeguard the health of population". The measures referred to include 
Council Regulations (EEC) No 1707/861, (EEC) No 3020/862, (EEC) No 3955/87. These 
legal acts confirm that a legal response to a nuclear accident does not necessarily call for an 
act based on the EAEC.

Finally, Article 168(4)(b) TFEU could indeed provide an adequate legal basis for the 
proposal. This article requires that the measures adopted on its basis should "have as their 
direct objective the protection of public health", which is undoubtedly true in the case of the 
present proposal, which "lays down maximum permitted levels of (...) contamination of 
foodstuffs and of feedingstuffs"3. One additional argument in support of this position is Article 
6, which prescribes that only foodstuffs and feedingstuffs in compliance with the maximum 
permitted levels laid down in the regulation are to be placed on the market. The definition of 
foodstuffs and feedingstuffs laid down in Article 1(2) of the proposal ("products which are 
intended for human consumption either immediately or after processing" and "products which 
are intended only for animal nutrition", respectively) underlines the purpose of the proposal. 
Below is a list of some legal acts adopted under Article 168(4)(b) TFEU: 

 Regulation (EC) No 1069/2009 of the European Parliament and of the Council of 21 
October 2009 laying down health rules as regards animal by-products and derived 
products not intended for human consumption and repealing Regulation (EC) No 
1774/2002 (animal by-products Regulation)4,

 Regulation (EC) No 183/2005 of the European Parliament and of the Council of 12 
January 2005 laying down requirements for feed hygiene5,

 Regulation (EC) No 396/2005 of the European Parliament and of the Council of 23 
February 2005 on maximum residue levels of pesticides in or on food and feed of 
plant and animal origin and amending Council Directive 91/414/EEC6,

 Regulation (EC) No 854/2004 of the European Parliament and of the Council of 29 
April 2004 laying down specific rules for the organisation of official controls on 
products of animal origin intended for human consumption7.

                                               
1 Council Regulation (EEC) No 1707/86 of 30 May 1986 on the conditions governing imports of agricultural 
products originating in third countries following the accident at the Chernobyl nuclear power-station, OJ L 14, 
31.5.1986, p. 88. This regulation refers to the EEC Treaty; however, it does not refer to any particular article 
thereof.
2  Council Regulation (EEC) No 3020/87 of 30 September 1987 extending Regulation (EEC) No 1707/86 on the 
conditions governing imports of agricultural products originating in third countries following the accident at the 
Chernobyl nuclear power-station, OJ L 280, 1.10.1986, p. 79. This regulation refers to the EEC Treaty; however, 
it does not refer to any particular article thereof.

3 See Joined Cases C-453/03, C-11/04, C-12/04 and C-194/04 ABNA e.a. [2005] ECR I-10423.
4 OJ L 300, 14.11.2009, p. 1.
5 OJ L 35, 8.2.2005, p. 1.
6 OJ L 70, 16.3.2005, p. 1. 
7 OJ L 139m 30.4.2004, p. 206.
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It follows therefore that the proposal could be considered as being a measure in the 
phytosanitary and/or veterinary field which has as its direct objective the protection of public 
health.

IV - Conclusion and recommendation

In light of the foregoing analysis it should be concluded that the fact that before the 
introduction of Article 168 TFEU in 1992 the Court considered Article 31 EAEC to be the 
appropriate legal basis for the regulation which it is proposed to recast is not a strong 
argument for ruling out recourse to Article 168 (4)(b) - which did not exist at the time and 
which concerns the protection of public health - as the legal basis. 

At its meeting of 22 November 2010 the Committee on Legal Affairs accordingly decided, by 
unanimity1, to recommend that the proposal be based on Article 168)(4)(b) TFEU.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 The following were present for the final vote: Klaus-Heiner Lehne (Chair), Luigi Berlinguer (Vice-Chair), 
Raffaele Baldassarre (Vice-Chair), Evelyn Regner (Vice-Chair), Sebastian Valentin Bodu (Vice-Chair), Eva 
Lichtenberger (rapporteur), Lidia Joanna Geringer de Oedenberg, Antonio López-Istúriz White, Jiří Maštálka, 
Alajos Mészáros, Bernhard Rapkay, Francesco Enrico Speroni, József Szájer, Alexandra Thein, Cecilia 
Wikström and Tadeusz Zwiefka.


