
AL\897486EN.doc PE486.126v01-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Legal Affairs
The Chair

28.3.2012

Ms Doris Pack
Chair
Committee on Culture and Education
BRUSSELS

Subject: Opinion on the legal basis of the proposal for a Council regulation establishing 
for the period 2014-2020 the programme "Europe for Citizens"
(COM(2011)0884 – 2011/0436(APP))

Dear Madam Chair,

By letter of 5 March 2012 you asked the Committee on Legal Affairs pursuant to Rule 37 of 
the Rules of Procedure, for its opinion on the appropriateness of the legal basis chosen by the 
Commission for the proposal for a Council regulation establishing for the period 2014-2020 
the programme "Europe for Citizens". The Commission presented the proposal on 14 
December 2011 on the basis of Article 352 TFEU. In your letter, you questioned this in 
particular referring to the fact that the current (2007-2013) "Europe for Citizens" programme 
is based on a dual legal basis, the former Articles 151 and 308 of the EC Treaty (now Articles 
167 and 352 TFEU) and was adopted under the co-decision procedure.

Background

I. The proposal

The Commission proposes a Programme "Europe for Citizens" for the period 2014-2020 
which builds on the existing programme. As regards the general objective of the proposal, 
Article 1(2) stipulates: "Under the global aim of contributing to the understanding about the 
European Union and of promoting civic participation, the programme shall contribute to the 
following general objective: strengthen remembrance and enhance capacity for civic 
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participation at the Union level". Article 2 is more specific: the programme will have the 
objectives of raising "awareness of remembrance, the Union's history, identity and aim by 
stimulating debate, reflection and networking" (Article 2(1) of the proposal) and to 
"encourage democratic and civic participation of citizens at Union level, by developing 
citizens' understanding of the Union policy making-process" (Article 2(2) of the proposal). As 
the Explanatory Memorandum of the proposal states, the purpose is "to mobilise citizens at 
local level to debate on concrete issues of European interest"1. By doing this, it goes on, "they 
become aware of the impact of Union policies on their daily lives".

In Articles 3, 4, 5 et seq., the proposal determines and defines how these objectives are going 
to be reached: measures, structure of the programme, participation, cooperation with 
international organisations, implementation of the programme, etc. 

II. The legal bases in question

1. Legal basis of the proposal

The proposal is based on Article 352 TFEU, which reads as follows:

"Article 352

If action by the Union should prove necessary, within the framework of the policies defined in 
the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties have not 
provided the necessary powers, the Council, acting unanimously on a proposal from the 
Commission and after obtaining the consent of the European Parliament, shall adopt the 
appropriate measures. Where the measures in question are adopted by the Council in 
accordance with a special legislative procedure, it shall also act unanimously on a proposal 
from the Commission and after obtaining the consent of the European Parliament".

2. Proposed change of the legal basis
In your request for an opinion of the Legal Affairs Committee on the legal basis, you refer to 
the possibility of adding Article 167 TFEU which reads as follows:

"Article 167

1. The Union shall contribute to the flowering of the cultures of the Member States, while 
respecting their national and regional diversity and at the same time bringing the common 
cultural heritage to the fore.

2. Action by the Union shall be aimed at encouraging cooperation between Member States 
and, if necessary, supporting and supplementing their action in the following areas:
– improvement of the knowledge and dissemination of the culture and history of the European 
peoples,
– conservation and safeguarding of cultural heritage of European significance,
– non-commercial cultural exchanges,

                                               
1 COM(2011)0884, Explanatory Memorandum, p. 2.



AL\897486EN.doc 3/5 PE486.126v01-00

EN

– artistic and literary creation, including the audiovisual sector.

3. [...]

4. [...]

5. In order to contribute to the achievement of the objectives referred to in this Article:
– the European Parliament and the Council acting in accordance with the ordinary legislative 
procedure and after consulting the Committee of the Regions, shall adopt incentive measures, 
excluding any harmonisation of the laws and regulations of the Member States, [...]"

III. Analysis 

1. Principles established by the Court
As the Court of Justice has pointed out, the choice of the legal basis is of "constitutional 
significance"1, because of the "conferral of powers" principle which governs the Union. The 
Court of Justice has stated that, as a general rule, measures have to be based on one legal basis 
alone. A measure having two purposes, two objectives or components, should be based on a 
sole legal basis, which will be determined by the predominant component of the measure2. To 
use a dual legal basis could be done "exceptionally, if a measure simultaneously pursues a 
number of objectives or has several components that are indissociably linked, without one 
being secondary and indirect in relation to the other"3.

The Court has set, as well, the different criteria that should determine the choice of the legal 
basis for any given case. These criteria have been repeatedly stated by the Court of Justice's 
case-law, and could be summed up as follows:
– the choice is not subjective; it must "be based on objective factors which are amenable to 
judicial review"4;
– among these factors, the aim and content of the measure in question should be included5.

As far as Article 352 TFEU as a legal basis is concerned, the Court has held that action 
pursuant to Article 352 is justified only where no other Treaty provision gives the Union the 
necessary competence6. The specific legal basis which might be relevant here is Article 167 
TFEU.

2. Objectives of the proposal
The proposal pursues two strands of objectives: "Remembrance and European Citizenship" 
and "Democratic engagement and civic participation" (Article 3(1)). Both of these strands are 
of equal importance, there is no subordination of one to the other.
                                               
1 Opinion No 2/00 of 6 December 2001 on the Cartagna Protocol [2001] ECR I-9713.
2 Case C-42/97 Parliament v Council [1999] ECR I-869, paras 39 and 40.
3 Case C-441/06 Commission v Parliament and Council, [2007] ECR I-8887, para. 47.
4 Case 45/86, Commission v. Council (1987) ECR 1439, para. 5.
5 See Case C-300/89, Commission v Council [1991] ECR I-287, para. 10; also Case C-411/06 Commission v 
Parliament and Council [2009] ECR I-7585, para. 45; and Case C-166/07 Parliament v Council [2009] ECR I-
7135, para. 4.
6 Case 45/86 Commission v Council [1987] ECR 1493, para. 13; Case C-436/03 European Parliament v Council 
[2006] ECR I-3733, paras. 36-46; Case C-166/07 European Parliament v Council [2009] ECR I-7135, paras 40-
41.
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a) "Remembrance and European Citizenship"
Article 167 TFEU, in paragraph 2, refers to "improvement of the knowledge and 
dissemination of the culture and history of the European peoples". The objective of 
"remembrance" within the proposal relates to the Union's history and is thus covered by 
Article 167 TFEU. It should be noted that the fact that the word "culture" is not explicitly 
mentioned in the proposal or among its objectives does not lead to a different result: an 
explicit reference to "culture" is not necessary to trigger the application of Article 167 TFEU 
as a reference to "history" is sufficient. 

b) "Democratic engagement and civic participation"
The other objective of the proposal concerning "civic participation" is related to European 
citizenship. The Treaty does not contain a specific legal basis for measures related to this 
issue. Consequently, recourse would need to be had to Article 352 TFEU. For Article 352 
TFEU to be the appropriate legal basis, the action in question must be necessary to attain one 
of the objectives set out in the Treaties (see the text of Article 352(1) TFEU above). Article 9 
TEU establishes citizenship of the European Union which complements national citizenship1. 
Article 11(1) TEU requires the institutions to "give citizens and representative associations 
the opportunity to make known and publicly exchange their views in all areas of Union 
action" and thus promotes active citizenship. The latter objective would be pursued by the 
measures of the proposal relating to European citizenship. Thus Article 352 appears to be the 
appropriate legal basis for this strand of measures.

3. "Europe for citizens" 2007-2013
The comparison with the current programme – which you also refer to in your request for an 
opinion on the legal basis – confirms this result: the current programme, on the one hand, 
aims at ensuring the involvement of European citizens in the process of European integration, 
and on the other hand, at developing a European identity among European citizens based on 
recognised common values, history and culture. The cultural aspect is covered by Article 167 
TFUE, whereas for the element of civic participation, in relation to which the Treaties do not 
provide for a specific legal basis, recourse had to be had to Article 352 TFEU. Thus, both 
Articles together form the legal basis of the "Europe for Citizens" programme in the 2006 
version.

4. Procedural aspects
It is worth mentioning that where recourse is made to Article 352 TFEU in combination with 
other Treaty provisions, the relevant procedural requirements are to be combined. Though the 
Court, in general, has held for dual legal bases that it is impossible to have them where the 
procedures laid down for each legal basis are incompatible2, it does not raise the issue of 
compatibility in the context of Article 352 TFEU (given that recourse to Article 352 TFEU 
necessarily implies that no other legal basis would be available). On the contrary, the Court 
allows for the unanimity requirement of Article 352 TFEU to be combined with other 

                                               
1 "In all its activities, the Union shall observe the principle of the equality of its citizens, who shall receive equal 
attention from its institutions, bodies, offices and agencies. Every national of a Member State shall be a citizen of 
the Union. Citizenship of the Union shall be additional to and not replace national citizenship."
2 Case C-300/89 Commission v Council ("Titanium dioxide") [1991] ECR I-2867, paras. 17-25.



AL\897486EN.doc 5/5 PE486.126v01-00

EN

procedures, such as the ordinary legislative procedure1. It appears that, in the present case, the 
ordinary legislative procedure combined with unanimity would apply.

5. Opinion of the Legal Service
The Legal Service has stated, both in a note for your committee dated 21.2.2012 and in a note 
dated 15.3.2012 provided in view of the request to the Legal Affairs Committee to deliver an 
opinion on the legal basis, that Articles 167 and 352 TFEU should be the legal basis for the 
proposal.

IV. Conclusion and recommendation

The Committee on Legal Affairs considered the above question at its meeting of 27 March 
2012. At this meeting, it accordingly decided by unanimity2, to recommend that the 
appropriate legal basis for the proposal for a regulation establishing for the period 2014-2020 
the programme "Europe for Citizens" should be Articles 167 and 352 TFEU.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 Case C-166/07 European Parliament v Council, para. 69. See, e.g., Regulation (EU) No 1232/2010 of the 
European Parliament and the Council of 15 December 2010 concerning European Union financial contributions 
to the International Fund for Ireland (2007-2010) (OJ 346, 30.12.2010, p. 1.) which refers in its 6th citation to 
"the ordinary legislative procedure and the requirement for unanimity in the Council provided for in the first 
sentence of Article 352(1) of the Treaty on the Functioning of the European Union".
2 The following were present for the final vote: Klaus-Heiner Lehne (Chair), Evelyn Regner (Vice-Chair), 
Françoise Castex (Vice-Chair), Sebastian Valentin Bodu (Vice-Chair), Marielle Gallo, Giuseppe Gargani, Alajos 
Mészáros, Tadeusz Zwiefka, Luigi Berlinguer, Lidia Joanna Geringer de Oedenberg, Antonio Masip Hidalgo, 
Bernhard Rapkay, Alexandra Thein, Cecilia Wikström, Christian Engström, Sajjad Karim, Francesco Enrico 
Speroni, Jiří Maštálka, Piotr Borys, Dagmar Roth-Behrendt, Eva Lichtenberger. 


