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Dear Mr Chair,

By letter of 7 June 2012 you asked the Committee on Legal Affairs pursuant to Rule 37of the 
Rules of Procedure, to give its opinion on the appropriateness of replacing "Article 42 and 43 
TFEU", as put forward by the Commission, by "Article 42 and Article 43(2) TFEU" as the 
legal basis of the proposal for a regulation of the European Parliament and of the Council on 
support for rural development by the European Agricultural Fund for Rural Development 
(COM(2011)0627).

Background

I. The proposal

The proposal forms part of the legislative framework for the Common Agricultural Policy 
during the period 2014-2020. It is intended to replace Council Regulation (EC) No 1698/2005 
of 20 September 2005 on support for rural development by the European Agricultural Fund 
for Rural Development1 and builds on the proposal presented by the Commission on 6 
October 2011 that sets out common rules for all funds operating under a Common Strategic 
                                               
1 OJ L 277, 21.10.2005, p. 1.
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Framework1. The new EAFRD is designed to fit into the new Common Strategic Framework
also applicable for the European Regional Development Fund, the European Social Fund, the 
Cohesion Fund and the European Maritime and Fisheries Fund, with a view to achieving the 
objectives of the Europe 2020 strategy (Sustainable Growth, SMART Growth, Inclusive 
Growth).

The proposal builds on the basic idea starting out from the current rural development concept 
of multi-annual schemes designed and co-funded by Member States (or regions). Instead of 
the former three axes linked to economic, environmental and social issues with minimum 
spending requirements for each axis, the new programming period will have six priorities: 
fostering knowledge transfer and innovation; enhancing competitiveness; promoting food 
chain organisation and risk management; restoring, preserving and enhancing ecosystems; 
promoting resource efficiency and transition to low carbon economy; promoting social 
inclusion, poverty reduction and economic development in rural areas. Member States are still 
required to maintain 25% of their rural development envelope for matters related to land 
management and the fight against climate change. In order to meet the quantified targets set 
against these priorities (and taking into account their own specific needs), Member 
States/regions are to design combinations of measures drawn from a streamlined menu. The 
proposed regulation includes rules on the preparation, approval and revision of programmes 
that largely follow current rules, and opens up the possibility for sub-programmes (e.g. for 
young farmers, small farmers, mountain areas, short supply chains) that benefit from higher 
aid intensities. The proposal further reinforces the current cooperation measure, and contains 
a risk management toolkit including support to mutual funds and a new income stabilisation 
tool.

II. The legal bases in question

1. Legal basis of the proposal

The proposal is based on Articles 42 and 43 TFEU, which read as follows:

"Article 42 TFEU

(1) The provisions of the Chapter relating to rules on competition shall apply to production of 
and trade in agricultural products only to the extent determined by the European Parliament 
and the Council within the framework of Article 43(2) and in accordance with the procedure 
laid down therein, account being taken of the objectives set out in Article 39.

(2) The Council, on a proposal from the Commission, may authorise the granting of aid:
(a) for the protection of enterprises handicapped by structural or natural conditions;
(b) within the framework of economic development programmes.

                                               
1  Commission proposal of 6.10.2011 for a Regulation of the European Parliament and of the Council laying 
down common provisions on the European Regional Development Fund, the European Social Fund, the 
Cohesion Fund, the European Agricultural Fund for Rural Development and the European Maritime and 
Fisheries Fund covered by the Common Strategic Framework and laying down general provisions on the 
European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing 
Regulation (EC) No 1083/2006 (COM(2011)0615).
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Article 43 TFEU

1. The Commission shall submit proposals for working out and implementing the common 
agricultural policy, including the replacement of the national organisations by one of the 
forms of common organisation provided for in Article 40(1), and for implementing the 
measures specified in this title.

2. The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee, shall establish 
the common organisation of agricultural markets provided for in Article 40(1) and the other 
provisions necessary for the pursuit of the objectives of the common agricultural policy and 
the common fisheries policy.

3. The Council, on a proposal from the Commission, shall adopt measures on fixing prices, 
levies, aid and quantitative limitations and on the fixing and allocation of fishing 
opportunities. 

4. In accordance with paragraph 1, the national market organisations may be replaced by the 
common organisation provided for in Article 40(1) if: 

(a) the common organisation offers Member States which are opposed to this measure and 
which have an organisation of their own for the production in question equivalent safeguards 
for the employment and standard of living of the producers concerned, account being taken of 
the adjustments that will be possible and the specialisation that will be needed with the 
passage of time; 

(b) such an organisation ensures conditions for trade within the Union similar to those 
existing in a national market. 

5. If a common organisation for certain raw materials is established before a common 
organisation exists for the corresponding processed products, such raw materials as are used 
for processed products intended for export to third countries may be imported from outside 
the Union."

2. Proposed change of the legal basis

By letter of 7 June 2012, you requested the opinion of the Legal Affairs Committee on the 
appropriateness of replacing "Article 42 and 43 TFEU" by "Article 42 and Article 43(2) 
TFEU" as legal basis, given that the AGRI rapporteur, Luis Manuel Capoulas Santos, has 
tabled an amendment to this end in his draft report. You further specify that you consider this 
change "rather a correction of the legal basis than a modification". 

III. Analysis 

Certain principles emerge from the case law of the Court as regards the choice of legal basis. 
First, in view of the consequences of the legal basis in terms of substantive competence and 
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procedure, the choice of the correct legal basis is of constitutional importance1. Secondly, 
under Article 13(2) TEU, each institution is to act within the limits of the powers conferred 
upon it by the Treaty2. Thirdly, according to the case-law of the Court of Justice, "the choice 
of legal basis for a Community measure must rest on objective factors amenable to judicial 
review, including in particular the aim and the content of the measure"3.

Article 42 TFEU relates to the application of competition rules and the authorisation of the 
granting of State aid.

Article 43(2) TFEU provides the general legal basis for the common agricultural policy, under 
which Parliament and Council are to establish the common organisation of agricultural 
markets, as set out in Article 40 TFEU, by means of the ordinary legislative procedure. The 
other paragraphs of Article 43 do not appear to be relevant here (paragraph 1: submission of 
Commission proposals; paragraph 3: adoption of measures by Council; paragraph 4: 
conditions for replacement of national market organisations; paragraph 5: common 
organisation for certain raw materials); so it is not necessary to add them to the legal basis.

The appropriate legal basis for the regulation in question is thus Article 42 and Article 43(2) 
TFEU.

The committee considered the above question at its meeting of 10 July 2012. At this meeting, 
it accordingly decided, by unanimity4, to recommend that the appropriate legal basis for the 
proposal for a regulation of the European Parliament and of the Council on support for rural 
development by the European Agricultural Fund for Rural Development should be Article 42 
and Article 43(2) TFEU.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 Opinion 2/00 Carthagna Protocol [2001] E.C.R. I-9713, para. 5; Case C-370/07 Commission v. Council [2009] 
E.C.R. I-8917, paras 46-49; Opinion 1/08, General Agreement on Trade in Services [2009] ECR I-11129, para. 
110.
2 Case C-403/05 Parliament v. Commission [2007] E.C.R. I-9045, para. 49, and the case-law cited therein.
3 See most recently Case C-411/06 Commission v Parliament and Council [2009] E.C.R. I-7585.
4 The following were present for the final vote: Klaus-Heiner Lehne (Chair), Evelyn Regner (Vice-Chair), 
Françoise Castex (Vice-Chair), Sebastian Valentin Bodu (Vice-Chair), Axel Voss (rapporteur), Luigi Berlinguer,
Piotr Borys, Christian Engström, Marielle Gallo, Giuseppe Gargani, Lidia Joanna Geringer de Oedenberg, 
Bernhard Rapkay, Dagmar Roth-Behrendt, József Szájer, Luis de Grandes Pascual, Sajjad Karim, Eva 
Lichtenberger, Antonio López-Istúriz White, Antonio Masip Hidalgo, Jiří Maštálka, Francesco Enrico Speroni, 
Rebecca Taylor, Alexandra Thein, Cecilia Wikström, Tadeusz Zwiefka.
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