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Dear Mr Chair,

By letter of 3 July 2012, you asked the Committee on Legal Affairs, pursuant to Rule 37 of 
the Rules of Procedure, to consider the possible addition of a legal basis to the above proposal 
for a regulation.

The legal basis proposed by the Commission is Article 43(2) TFEU, under Title III on 
"Agriculture and Fisheries" of Part Three of the TFEU, entitled "Union Policies and Internal 
Actions".

The legal basis proposed to be added is Article 349 TFEU under Part Seven of the TFEU on 
"General and Final Provisions", which article sets out the procedure for adopting specific 
measures aimed, in particular, at laying down the conditions of application of the Treaties to 
the outermost regions of the Union.

You ask specifically in your letter whether Article 43(2) TFEU does constitute the sole 
appropriate legal basis for this specific proposal, and whether Articles 43(2) and 349 TFEU 
can be adopted as a joint legal basis for a given legislative proposal as they provide for 
different legislative procedures to be applied.

I - Background
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The Green Paper on the Reform of the Common Fisheries Policy (CFP)1 concluded that the 
objectives to achieve sustainable fisheries in all its dimensions (environmental, economic and 
social) have not been met and identified a series of structural shortcomings of the current 
CFP. The Commission therefore concluded that the CFP needed a fundamental reform and 
with the current proposal it suggests to repeal the current Council Regulation2 and replace it 
by a new CFP adopted by the European Parliament and the Council.

The overall objective of the proposal is to ensure fishing and aquaculture activities that 
provide long-term sustainable environmental conditions and contribute to the availability of 
food supplies. The aim of the CFP is the exploitation of living marine biological resources 
that restores and maintains fish resources at levels which can produce the maximum 
sustainable yield, and the implementation of the precautionary and eco-system approaches to 
fisheries management.

The Commission has also stated that in conjunction with the proposal it will also adopt an
overarching Communication on the future CFP, a proposal for a Regulation on the common 
organisation of the markets in fisheries and aquaculture products, a Communication on the 
external dimension of the CFP, and a report on specific parts of the above-mentioned Council 
Regulation.

II - Relevant Articles of the TFEU

The following Article is presented as the legal basis in the Commission proposal (the added 
emphasis indicates the operative provisions):

Article 43
1. The Commission shall submit proposals for working out and implementing the common 
agricultural policy, including the replacement of the national organisations by one of the 
forms of common organisation provided for in Article 40(1), and for implementing the 
measures specified in this Title.
These proposals shall take account of the interdependence of the agricultural matters 
mentioned in this Title.

2. The European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure and after consulting the Economic and Social Committee, shall 
establish the common organisation of agricultural markets provided for in Article 40(1) and 
the other provisions necessary for the pursuit of the objectives of the common agricultural 
policy and the common fisheries policy.
3. The Council, on a proposal from the Commission, shall adopt measures on fixing prices, 
levies, aid and quantitative limitations and on the fixing and allocation of fishing 
opportunities.

                                               
1 COM(2009)0163.
2 Council Regulation (EC) No 2371/2002 of 20 December 2002 on the conservation and sustainable exploitation 
of fisheries resources under the Common Fisheries Policy (OJ L 358, 31.12.2002, p. 59).
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4. In accordance with paragraph 2, the national market organisations may be replaced by the 
common organisation provided for in Article 40(1) if:
(a) the common organisation offers Member States which are opposed to this measure and 
which have an organisation of their own for the production in question equivalent safeguards 
for the employment and standard of living of the producers concerned, account being taken of 
the adjustments that will be possible and the specialisation that will be needed with the 
passage of time;
(b) such an organisation ensures conditions for trade within the Union similar to those 
existing in a national market.
5. If a common organisation for certain raw materials is established before a common 
organisation exists for the corresponding processed products, such raw materials as are used 
for processed products intended for export to third countries may be imported from outside 
the Union.

The following Article is proposed to be added to the legal basis:

Article 349
Taking account of the structural social and economic situation of Guadeloupe, French 
Guiana, Martinique, Réunion, Saint-Barthélemy, Saint-Martin, the Azores, Madeira and the 
Canary Islands, which is compounded by their remoteness, insularity, small size, difficult 
topography and climate, economic dependence on a few products, the permanence and 
combination of which severely restrain their development, the Council, on a proposal from 
the Commission and after consulting the European Parliament, shall adopt specific measures 
aimed, in particular, at laying down the conditions of application of the Treaties to those 
regions, including common policies. Where the specific measures in question are adopted by 
the Council in accordance with a special legislative procedure, it shall also act on a proposal 
from the Commission and after consulting the European Parliament.
The measures referred to in the first paragraph concern in particular areas such as customs 
and trade policies, fiscal policy, free zones, agriculture and fisheries policies, conditions for 
supply of raw materials and essential consumer goods, State aids and conditions of access to 
structural funds and to horizontal Union programmes.
The Council shall adopt the measures referred to in the first paragraph taking into account 
the special characteristics and constraints of the outermost regions without undermining the 
integrity and the coherence of the Union legal order, including the internal market and 
common policies.

III - The proposed legal basis

Article 43(2) TFEU provides the general legal basis for the common fisheries policy, whereby 
Parliament and the Council are to establish the provisions necessary for the pursuit of its 
objectives under the ordinary legislative procedure.

Article 349 TFEU provides for a legal basis concerning the conditions of application of the 
Treaties to the outermost regions, including common policies, whereby the Council, on a 
proposal from the Commission and after consulting Parliament, adopts special measures for 
those regions. According to this article the Council alone adopts measures and the Parliament 
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is merely consulted. It is however important to note that by virtue of Article 16(3) TEU the 
Council acts by a qualified majority given that Article 349 TFEU does not provide otherwise.

IV - Case-law on legal basis

It is settled case law of the Court of Justice that "the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in 
particular the aim and content of the measure"1. The choice of an incorrect legal basis may 
therefore justify the annulment of the act at stake.

In this case, it therefore has to be established whether the proposal either:
1. pursues a twofold purpose or has a twofold component, and one of those is identifiable as 

the main or predominant purpose or component, whereas the other is merely incidental; or
2. simultaneously pursues a number of objectives or has several components that are 

indissociably linked, without one being secondary and indirect in relation to the other.

According to the case law of the Court of Justice, in the first case the act must be based on a 
single legal basis, namely that required by the main or predominant purpose or component, 
and in the second case the act will have to be founded on the various corresponding legal 
bases.2

Recourse to a dual legal basis would however not be excluded from the outset on the ground 
that the procedures laid down for each legal basis are incompatible with one another3. The use 
of a dual legal basis has been held valid where it did not lead to an encroachment upon the
European Parliament's rights. In this case, Article 43(2) TFEU provides for the ordinary 
legislative procedure, whereas Article 349 TFEU foresees consultation of the Parliament only.
The Court has held that, in such a case, the ordinary legislative procedure would prevail, as it 
involves greater participation of Parliament4.

V. Aim and content of the proposed regulation

According to the Commission, "[the] overall objective of the proposal is to ensure fishing and 
aquaculture activities that provide long-term sustainable environmental conditions and 
contribute to the availability of food supplies"5.
The main specific aims of the proposal are set out in the explanatory memorandum as tackling 
the need to precise the objectives of the CFP; to enhance consistency between the policy 
initiatives covered by the CFP; to better preserve marine biological resources, in particular for 
multi-annual plans for fisheries management, and to end discards; to contribute to ecosystem 
and environmental policies under the CFP; to provide for regionalisation of measures on a 
sea-basin approach under the conservation pillar; to reinforce data collection and scientific 

                                               
1 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case C-
440/05 Commission v. Council [2007] E.C.R. I-9097; Case C-411/06 Commission v. Parliament and Council (8 
September 2009) (OJ C 267 of 07.11.2009, p.8).
2 See the above-referenced Case C-411/06, paras. 46-47.
3 Case C-178/03 Commission v. European Parliament and Council [2006] E.C.R. I-107, para. 57; Case C-300/89 
Commission v Council ("Titanium dioxide") [1991] E.C.R. I-2867, paras 17-25.
4 Case C-155/07 European Parliament v Council [2008] E.C.R. I-8103, paras. 75-79.
5 See COM(2011)0425, p. 2.
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advice for the knowledge base of the conservation policy; to fully integrate the external policy 
into the CFP; to promote the development of aquaculture; to reform the common market 
policy of the CFP; to provide a legal framework for a new financial instrument by 2014 
supporting the objectives of the CFP and the EU 2020 Agenda; to further enhance and 
streamline stakeholders' involvement; and to incorporate the recently adopted new control 
regime in the CFP.

The draft report of the Committee on Fisheries elaborates on this by arguing in its explanatory 
memorandum that the current CFP has failed to a large extent and that it has proved 
impossible to resolve the long-standing problems (overfishing, overcapacities, the poor 
economic situation of many undertakings in the fisheries sector, social problems caused by 
the decline of fisheries in many coastal regions). It concludes that the "new basic Regulation 
must be ambitious in laying the groundwork for a reversal of the persistently negative trend 
and for the development of sustainable, successful fishing in Europe".

Of the provisions in the proposal only Article 6(3) refers explicitly to the outermost regions. It 
authorises the Member States to restrict fishing to vessels registered in the ports of the 
Azores, Madeira and the Canary Islands. It should however be noted that the fishing capacity 
ceilings to which the Member States are to be subject, under Article 35 of the proposal, are set 
out in Annex II to the proposed regulation, and not only do the ceilings for individual Member 
States in that annex explicitly include their outermost regions, the ceilings for the outermost 
regions are also specified. Article 35(2) empowers the Commission to enact delegated acts to 
re-calculate the fishing capacity ceilings. It should be noted that the current legal act, Council 
Regulation (EC) No 2371/2002, does not include specific headings for the outermost regions.

The draft report of the Committee on Fisheries contains 227 amendments to the text proposed 
by the Commission. Of these, only one amendment (Amendment 23 to Recital 54) mentions 
the outermost regions:

Amendment 23
Proposal for a regulation
Recital 54

Text proposed by the Commission Amendment

(54) It appears appropriate that the 
Commission be empowered by delegated 
acts to create a new Advisory Council and 
to modify areas of competence ot existing 
ones, in particular considering the 
specificities of the Black Sea.

(54) It appears appropriate that the 
Commission be empowered by delegated 
acts to create a new Advisory Council and 
to modify areas of competence of existing 
ones, in particular considering the 
specificities of the Black Sea and the 
Outermost Regions.

This Recital refers to the Advisory Councils which are to be set up according to Articles 52 to 
54 of the proposal, the number and competences of which are to be determined by the 
Commission in delegated acts adopted according to the procedure set out in Article 55 of the 
proposal.
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An additional 2322 amendments have been tabled to the draft report. A number of these 
amendments touch upon the outermost regions, notably Amendments 228 and 1780 which 
seek to introduce Article 349 TFEU as a legal basis and a new Article establishing an 
Advisory Council for the outermost regions, as distinct from another Advisory Council to be 
established for internal waters:

Amendment 228
Alain Cadec
Draft legislative resolution
Citation 3 a (new)

Draft legislative resolution Amendment

having regard to Article 349 of the Treaty 
on the Functioning of the European 
Union,

Amendment 1780
Alain Cadec
Proposal for a regulation
Part 3 – article 24 a (new)

Text proposed by the Commission Amendment

Article 24a
Consultation of Advisory Councils

1. An Advisory Council on the outermost 
regions shall be established in accordance 
with Article 53.
2. An Advisory Council on inland fishing 
shall be established in accordance with 
Article 53.

Amendments 320 (which is identical to amendment 321) and 2036 also refer to Article 349 
TFEU and raise the issue of the specific situation of the outermost regions:

Amendment 320
Estelle Grelier, Patrice Tirolien
Proposal for a regulation
Recital 15 a (new)

Text proposed by the Commission Amendment

(15a) It is necessary to support the 
development of the key sectors in which 
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the outermost regions possess potential 
for specialisation and strong comparative 
advantages, for example fisheries and 
aquaculture. In order to implement a 
regionalised common fisheries policy it 
will be necessary to recognise their special 
status and to apply Articles 349 and 
355(1) TFEU.

Amendment 2036
Luís Paulo Alves
Proposal for a regulation
Part 5 – article 34 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Without increasing fishing effort, the 
fleets belonging to the outermost regions 
may, in view of their particularities and 
pursuant to Article 349 of the TFEU, 
continue to receive specific aid for their 
modernisation, with the aim of improving 
the safety and operating conditions of 
their activity.

It should also be noted that Parliament on 18 April 2012 adopted a resolution on the role 
of Cohesion Policy in the outermost regions, which includes the following (emphasis 
added):

Regrets that the proposal for the reform of the Common Fisheries Policy does not take 
sufficient account of the situation of the ORs [outermost regions]; draws attention to the 
marine dimension of the ORs and the importance of the fishing sector in regional 
development policy and jobs for local populations in view of their Exclusive Economic Zone, 
the potential of which should be reflected in concrete and coherent measures for a genuine 
marine economy and duly taken into account in the integrated European maritime policy 
programme; recalls the growing economic interest in the immense biogenetic and mineral 
wealth of the ocean depths in the outermost regions, which must be included in the ‘Renewed 
Strategy for the ORs’ with the aim of developing a knowledge economy based on the sea;
considers in this connection that the ORs must be at the heart of EU maritime policy,  
emphasising the role they could play in the sustainable use of the sea and coastal regions as 
well as in international maritime governance, and that the Atlantic ORs should be able to 
participate in the Atlantic Strategy currently being developed.1

Furthermore, the French Senate in response to this made the following submission in the 
context of the subsidiarity check procedure under Protocol No 2 of the TFEU:
                                               
1 European Parliament resolution of 18 April 2012 on the role of Cohesion Policy in the outermost regions 
of the European Union in the context of EU 2020, P7_TA(2012)0125, para. 17.
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Considers, along with the European Parliament, that insufficient use is made of Article 349 of 
the Treaty on the Functioning of the European Union, which authorises specific rules to be 
drawn up for the outermost regions in order to take account of their handicaps, and therefore 
calls on the European Commission to provide for measures specific to the outermost regions 
in the regulations relating to the Common Fisheries Policy and the European Maritime and 
Fisheries Fund1.

VI - Determination of the appropriate legal basis

In order to determine the appropriate legal basis in this case it needs to be considered whether 
the main or predominant purpose of the proposal is to establish the provisions necessary for
the pursuit of the objectives of the Common Fisheries Policy, or whether the objective of 
adopting specific measures for the outermost regions concerning fisheries is indissociably 
linked without being secondary and indirect.

The overall objective of the Commission proposal is to ensure fishing and aquaculture 
activities that provide long-term sustainable environmental conditions and contribute to the 
availability of food supplies, whereas the draft report of the Committee on Fisheries stresses 
that the proposed Regulation should lay the groundwork for a reversal of the persistently 
negative trend of problems in the fisheries sector and for the development of sustainable, 
successful fishing in Europe.

Against this background, the current provisions in the proposal allowing for specific measures 
for the outermost regions, in Articles 6(3) on registered fishing vessels and Article 35 on 
fishing capacity ceilings, are limited in scope and therefore merely incidental to the 
predominant purpose of setting the basic rules underlying the Common Fisheries Policy.

It should however be noted that this analysis might have to be revised should any of the 
above-mentioned amendments seeking to introduce specific measures for the outermost 
regions be adopted, for instance those seeking to establish an Advisory Council for the 
outermost regions, since that could alter the above weighing exercise and make such measures 
no longer secondary and indirect in relation to the Common Fisheries Policy. This conclusion 
is furthermore supported by the above-mentioned Parliament resolution on the role of 
Cohesion Policy in the outermost regions and the subsidiarity contribution of the French 
Senate which both call for specific measures for the outermost regions in the proposed 
Regulation.

Should the ensuing legislative procedure and the possible negotiations for a second reading 
agreement lead to further amendments being made to the proposal which introduce such 
additional provisions allowing for specific measures for the outermost regions, either outright 
or in the form of delegations of legislative power, the Committee on Legal Affairs should 
again verify the legal basis in order to ascertain whether those provisions are merely 
incidental to the Common Fisheries Policy, or if they give rise to an objective which is not 
secondary and indirect, and thus require the addition of Article 349 TFEU to the legal basis.

                                               
1 European resolution of 3 July 2012 seeking to ensure that the realities of fisheries activity in the outermost 
regions of France are taken into account by the European Union.
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Concerning the second question posed by the Committee on Fisheries, it should be noted that, 
although Article 349 TFEU, unlike Article 43(2) TFEU, does not provide for the application 
of the ordinary legislative procedure, it provides that the Council is to act by a qualified 
majority. Consequently, these articles are not procedurally incompatible.

VII - Conclusion and recommendation

In light of the foregoing analysis the questions posed by the Committee on Fisheries should 
be answered as follows:

1. Article 43(2) TFEU constitutes the sole appropriate legal basis for the proposal as it stands 
at present, but if the proposal were to be amended to include further provisions allowing 
for specific measures for the outermost regions, it would again have to be considered 
whether those provisions give rise to an objective which is not merely incidental to the 
Common Fisheries Policy, thus requiring the addition of Article 349 TFEU.

2. Articles 43(2) and 349 TFEU can be adopted as a joint legal basis even though they 
provide for different legislative procedures to be applied.

At its meeting of 17 September 2012 the Committee on Legal Affairs accordingly decided, 
unanimously1, to recommend to you as follows: Article 43(2) TFEU constitutes the sole 
appropriate legal basis for the proposal as it stands at present.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 The following were present for the final vote: Raffaele Baldassarre (Vice-Chair), Edit Bauer (pursuant to Rule 
187(2)), Luigi Berlinguer, Sebastian Valentin Bodu (Vice-Chair), Piotr Borys, Françoise Castex (Vice-Chair), 
Christian Engström, Marielle Gallo, Eva Lichtenberger (rapporteur), Antonio Masip Hidalgo, Bernhard Rapkay, 
Evelyn Regner (Vice-Chair), Dagmar Roth-Behrendt, Rebecca Taylor, Alexandra Thein, Axel Voss, Rainer 
Wieland, Cecilia Wikström, Tadeusz Zwiefka, Charalampos Angourakis (pursuant to Rule 187(2)).


