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Dear Chair,

By letter of 11 June 2013, you asked the Committee on Legal Affairs, pursuant to Rule 37 of 
the Rules of Procedure, to give its opinion on the appropriateness of changing the legal basis 
of the above proposal for a Council Regulation by replacing Articles 31 and 32 of the Treaty 
Establishing the European Atomic Energy Community (hereinafter "the Euratom Treaty") by 
Article 91 of the Treaty on the Functioning of the European Union (hereinafter "TFEU"), or 
by adding this provision to the legal basis proposed by the Commission. 

I - Background

The proposed Council Regulation establishes a Community system for the registration of 
carriers of radioactive materials, which facilitates the Member States' task of ensuring that the 
basic safety standards for the protection of the health of workers and the general public 
against the dangers arising from ionising radiations laid down in Directive 96/29 Euratom are 
complied with.  

The proposed Regulation replaces1 the reporting and authorisation systems in the Member 
States laid down in Articles 2 and 3 of Directive 96/29 Euratom by a single registration. 

                                               
1 COM(2012)0561, Explanatory memorandum, p. 2.
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Moreover, the proposed Regulation adopts a graded approach by exempting carriers who 
transport exclusively "excepted packages" from the need to register. On the other hand, the 
proposed Regulation leaves it up to the Member States to add additional registration 
requirements for carriers of fissile and highly radioactive materials.

Under Articles 31 and 32 of the Euratom Treaty, Parliament is merely consulted, whereas 
under Article 91 TFEU, Parliament is co-legislator together with the Council in accordance 
with the ordinary legislative procedure.

10 amendments purporting to change the legal basis to Article 91 TFEU, or to add it to the 
proposed legal basis, have been tabled in the Committee on Industry, Research and Energy. 
Moreover, the opinion of the Committee on the Environment, Public Health and Food Safety 
proposes to change the legal basis to Article 91 TFEU.

The amendments tabled by Members, and the ENVI committee opinion, on changing the legal 
basis of the proposal have been justified as follows:

“Since the proposal concerns transport matters, it is appropriate to base it on 
Article 91 of the Treaty of the Functioning of the European Union 
(Transport). The Parliament should thus exercise codecision powers.”

“Provisions concerning transports of radioactive goods are currently laid 
down in Directive 2008/68/EC on the inland transport of dangerous goods, 
based on the Treaty. It is therefore appropriate to choose the same legal base 
for this Regulation. It is not appropriate, as the Commission proposal 
foresees, to take away codecision powers from the European Parliament; 
even more so as the proposal concerns important environmental and health 
issues. Generally, in consistency with European Parliament’s adoption of the 
BELET-Report (P7_TA(2011)0055) on 15/02/2011, and on the RIVASI-Report 
Radioactive substances in water intended for human consumption 
(P_7TA(2013)0068) on 12/03/2013, radioprotection rules should be dealt 
with under the Treaty.”

II - Relevant Treaty Articles

The following Articles of the Euratom Treaty were presented as the legal basis in the 
Commission's proposal:

Article 31

The basic standards shall be worked out by the Commission after it has 
obtained the opinion of a group of persons appointed by the Scientific and 
Technical Committee from among scientific experts, and in particular public 
health experts, in the Member States. The Commission shall obtain the 
opinion of the Economic and Social Committee on these basic standards. 

After consulting the European Parliament the Council shall, on a proposal 
from the Commission, which shall forward to it the opinions obtained from 
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these Committees, establish the basic standards; the Council shall act by a 
qualified majority.

Article 32

At the request of the Commission or of a Member State, the basic standards 
may be revised or supplemented in accordance with the procedure laid down 
in Article 31. 

The Commission shall examine any request made by a Member State.

Basic standards referred to in Article 31 are defined in Article 30 of the Euratom Treaty, 
which reads as follows:

Article 30

Basic standards shall be laid down within the Community for the protection of 
the health of workers and the general public against the dangers arising from 
ionizing radiations.

The expression ‘basic standards’ means: 
(a) maximum permissible doses compatible with adequate safety; 
(b) maximum permissible levels of exposure and contamination; 
(c) the fundamental principles governing the health surveillance of workers.

Article 91 TFEU, which has been suggested to supplement or replace the proposed legal 
basis, has the following wording:

Article 91

1. For the purpose of implementing Article 90, and taking into account the 
distinctive features of transport, the European Parliament and the Council 
shall, acting in accordance with the ordinary legislative procedure and after 
consulting the Economic and Social Committee and the Committee of the 
Regions, lay down:

(a) common rules applicable to international transport to or from the territory 
of a Member State or passing across the territory of one or more Member 
States;
(b) the conditions under which non-resident carriers may operate transport 
services within a Member State;
(c) measures to improve transport safety;
(d) any other appropriate provisions.

2. When the measures referred to in paragraph 1 are adopted, account shall 
be taken of cases where their application might seriously affect the standard 
of living and level of employment in certain regions, and the operation of 
transport facilities.
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Article 90 TFEU reads as follows:

Article 90

The objectives of the Treaties shall, in matters governed by this Title, be 
pursued within the framework of a common transport policy.

III - Case-law on legal basis

Certain principles emerge from the case-law of the Court as regards the choice of legal basis. 
First, in view of the consequences of the legal basis in terms of substantive competence and 
procedure, the choice of the correct legal basis is of constitutional importance1. Secondly, 
under Article 13(2) TFEU, each institution is to act within the limits of the powers conferred 
upon it by the Treaty2. Thirdly, according to the case-law of the Court of Justice, the “choice 
of legal basis for a Community measure must rest on objective factors amenable to judicial 
review, including in particular the aim and the content of the measure”3. Fourthly, it has to be 
established whether the proposal either pursues a twofold purpose or has a twofold 
component, and one of those is identifiable as the main or predominant purpose or 
component, whereas the other is merely incidental or simultaneously pursues a number of 
objectives or has several components that are indissociably linked, without one being 
secondary and indirect in relation to the other. In the first case the act must be based on a 
single legal basis, namely that required by the main or predominant purpose or component, 
and in the second case the act will have to be founded on the various corresponding legal 
bases.4 The choice of an incorrect legal basis may therefore justify the annulment of the act in 
question.

IV. Aim and content of the proposed regulation

The Commission explains its choice of legal basis as follows:

The provisions of this Regulation relate to the basic safety standards for the 
protection of the health of workers and the general public. Consequently, the 
legal basis is Chapter 3 of the Treaty establishing the European Atomic 
Energy Community, and, in particular, Articles 31 and 32 thereof5.

As regards the aim pursued, Article 1(1) of the proposed Regulation indicates that it is 
intended to establish a Community system for registration of carriers of radioactive materials, 
which facilitate “the Member States’ task of ensuring that the basic safety standards for the 
protection of the health of workers and the general public against the dangers arising from 
ionising radiations laid down in Directive 96/29/Euratom are complied with.”. The proposed 
Regulation shall, therefore, apply "to any carrier transporting radioactive materials within the 
                                               
1 Opinion 2/00 Carthagna Protocol [2001] E.C.R. I-9713, para. 5; Case-370/07 Commission v Council [2009] 
E.C.R. I-8917, paras 46-49; Opinion 1/08, General Agreement on Trade in Services [2009] E.C.R. I-11129, para. 
110.
2 Case C-403/05 Parliament v Commission [2007] E.C.R. I-9045, para. 49, and the case-law cited therein.
3 Case C-411/06 Commission v Parliament and Council [2009] E.C.R. I-7585, para. 45, and the case-law cited 
therein. 
4 See the Case C-411/06, cited above, paras 46-47.
5 COM(2012)0561, Explanatory memorandum, p. 3.
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community, from third countries into the Community and from the Community into third 
countries. It shall not apply to carriers transporting radioactive materials by air and sea." 
(Article 1(2) of the proposed Regulation). 

As regards its content, the proposed regulation requires carriers of radioactive materials to 
have a valid registration obtained from the Electronic System for Carriers registration 
(ESCReg), which shall be established for the supervision and control of the transport of 
radioactive material. The referred registration shall then allow the carrier to conduct transport 
throughout the whole Union (Article 4 of the proposed Regulation).

It should be noted that Article 3(3) of the proposed Regulation indicates that a holder of a 
valid licence or registration issued in accordance with Directive 96/29/Euratom, provided that 
transportation is included, may conduct the transport of radioactive material without 
registration under the ESCReg established by the proposal in analysis. 

By thus introducing a distinction between the scopes of the two measures, the proposed 
Regulation indicates that it has as its main purpose the implementation of a registration 
system intended to specifically cover the transport of radioactive materials with a cross-border 
nature (Article 1(2) of the proposed Regulation). The registration certificate, the licence or the 
registration for individual transport operations will therefore continue to be obtained in 
accordance with the national procedure introduced by Directive 96/29/Euratom (Article 3(2) 
of the proposed Regulation).

It appears from the proposed regulation's wording that given the nature of radioactive 
materials, its transport is subject, on one hand, to rules governing the transport of dangerous 
goods1 under TFEU law (having now Article 91 TFEU as it legal basis), and, on the other 
hand, to radiation protection measures2 under Euratom law.

V - Determination of the appropriate legal basis

Article 91 TFEU provides a legal basis for action in order to achieve the objectives referred to 
in Article 90 TFEU, inter alia common rules applicable to international transport to or from 
the territory of a Member State or passing across the territory of one or more Member States, 
the conditions under which non-resident carriers may operate transport services within a 
Member State, and measures to improve transport safety. 

While the proposal pursues a twofold purpose or has a twofold component, transport and 
                                               
1 Directive 2008/68/EC of the European Parliament and of the Council of 24 September 2008 on the inland 
transport of dangerous goods for road, rail and inland waterway transport, OJ L 260, 30.9.2008, p. 13; and 
Directive 2008/54/EC of The European Parliament and of the Council of 17 June 2008 amending Council 
Directive 95/50/EC on uniform procedures for checks on the transport of dangerous goods by road, as regards 
the implementing powers conferred on the Commission, OJ L 162, 21.06.2008, p. 11.
2 Council Directive 96/29/Euratom, OJ L 159, 29.6.1996, p.1; and Council Directive 1493/93 of 8 June 1993on 
shipments of radioactive substances between Member States, OJ L 148, 10.06.1993, p.1; Council Directive 
2006/117/EURATOM of 20 November 2006 on the supervision and control of shipments of radioactive waste 
and spent fuel, OJ L 337, 5.12.2006, p. 21; Council Directive 89/618/Euratom of 27 November 1989 on 
informing the general public about health protection measures to be applied and steps to be taken in the event of 
a radiological emergency, OJ L 357, 7.12.1989, p. 31; COUNCIL DIRECTIVE 2003/122/EURATOM of 22 
December 2003 on the control of high-activity sealed radioactive sources and orphan sources, OJ L 346, 
31.12.2003, p. 57.
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radioactive safety, it follows from the analysis of the aim and content of the proposal that the 
registration system for transport must be considered as the main or predominant purpose, 
whereas the goods transported are merely incidental to that purpose. According to the settled 
case-law of the Court referred to above, the act in question must therefore be based on a 
single legal basis, namely that required by the main or predominant purpose or component, 
which is this case is Article 91 TFEU.

It should furthermore be noted that recourse to this legal basis would imply switching from 
the consultation procedure to the ordinary legislative procedure, with the full participation of 
the Parliament.

VI - Conclusion and recommendation

In light of the foregoing analysis, Article 91 TFEU alone constitutes the proper legal basis for 
the proposal.

At its meeting of 9 July 2013 the Committee on Legal Affairs accordingly decided, 
unanimously1, to recommend the following: Article 91 TFEU is the proper legal basis for the 
adoption of a legislative act with the aim and content of the proposal for a Council Regulation 
establishing a Community system for registration of carriers of radioactive materials. Such a 
legislative act must therefore be adopted in accordance with the ordinary legislative proposal.

Yours sincerely,

Klaus-Heiner Lehne

                                               
1 The following were present for the final vote: Raffaele Baldassarre (Vice-Chair), Luigi Berlinguer, Sebastian 
Valentin Bodu (Vice-Chair), Piotr Borys, Françoise Castex (Vice-Chair), Christian Engström, Giuseppe Gargani, 
Lidia Joanna Geringer de Oedenberg, Sajjad Karim, Klaus-Heiner Lehne (Chair), Jörg Leichtfried, Eva 
Lichtenberger, Antonio López-Istúriz White, Jiří Maštálka, Bernhard Rapkay, Rebecca Taylor, Alexandra Thein, 
Axel Voss (Rapporteur), Cecilia Wikström, Tadeusz Zwiefka, Anna Záborská


