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Subject: Reasoned opinion by the Chamber of Deputies of Grand Duchy of Luxembourg
on the proposal for a Regulation of the European Parliament and of the Council 
amending Council Regulation (EC) No 1234/2007 as regards marketing standards
(COM(2010)0738 – C7-0422/2010 – 2010/0354(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Chamber of Deputies of 
Grand Duchy of Luxembourg on the above-mentioned proposal.
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ANNEX

RESOLUTION
The Chamber of Deputies

having regard to Rule 168 of the Rules of Procedure of the Chamber of Deputies;

whereas the Committee on Agriculture, Wine-growing and Rural Development has had referred to it a 
proposal for a regulation of the European Parliament and of the Council amending Council Regulation 
(EC) No 1234/2007 as regards marketing standards (COM (2010) 738 final), a European Commission
legislative proposal falling within the scope of the subsidiarity check;

whereas at its meeting of 7 February 2011 the Committee on Agriculture, Wine-growing and Rural 
Development adopted a reasoned opinion on the above-mentioned legislative initiative;

Decides to endorse that opinion of the Committee on Agriculture, Wine-growing and 
Rural Development, which reads as follows:

‘Analysis of the compatibility with the principle of subsidiarity of the provisions in the proposal for a 
regulation of the European Parliament and of the Council amending Council Regulation (EC) 
No 1234/2007 as regards marketing standards:

Preliminary observations:

Bearing in mind that the use of delegated acts is reserved exclusively for cases in which it is necessary 
to supplement or amend certain non-essential elements of the basic legislative act, it should be 
stressed that any decision to make use of delegated acts must be taken with due circumspection and 
be reserved for specified and limited circumstances.

The proposal for a regulation envisages, particularly in Article 112e thereof, delegating wide powers to 
the European Commission to adopt marketing standards by sector or product, at all stages of the 
marketing.

In our view the establishment of the standards in question should be considered to be 
an essential element of the legislative act and should therefore form part of the basic act, which
it should only be possible to amend through an ordinary legislative procedure.

In addition, wording such as ‘... may relate where appropriate ...’, in the first paragraph of Article 112e(2)
is unacceptable. Wording such as this is imprecise and opens the door to arbitrary interpretations 
regarding the powers that are, in the end, delegated to the Commission.

The same holds true for the definitions and sales descriptions of products contained in Annex XIIa to 
the proposal under consideration. In Article 112f(3), the proposal for a regulation envisages delegating 
to the Commission the power to adopt any modification, derogation or exemption necessary in order to 
adapt to evolving consumer demands or in order to take technical progress into account.

This provision is unacceptable, on the one hand because of its over-general approach, and, on the 
other because Annex XIIa should be considered to be an essential element of this legislation. 
Therefore, it should only be possible to make amendments to Annex XIIa within the framework of an 
ordinary legislative procedure.

In addition, the second paragraph of Article 112h(1) of the proposal states that where there are no 
methods and rules recommended and published by the OIV, the Commission may adopt oenological 
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practices as referred to in point (g) of Article 112e(2), i.e. through delegated acts. However, essential 
oenological practices, and in particular enrichment and acidification, are governed by the proposal’s 
Annex XIIc. Since Annex XIIc should be considered an essential element of the legislative text, it 
should only be possible to make amendments to Annex XIIc and to adopt new rules relating to new 
oenological practices under an ordinary legislative procedure, and not by a delegated act.

Examination of the compatibility of the provisions in the proposal for a regulation with the principles of 
subsidiarity and proportionality:

Part I, paragraph B, point 7 of Annex XIIc to the proposal states:
‘By way of derogation from point 6, Member States may:

(a) in relation to red wine, raise the upper limit of total alcoholic strength of the products referred to in 
point 6 to 12 % volume in wine-growing zone A and 12.5 % volume in wine-growing zone B referred to 
in the Appendix to Annex XIIa(II);

(b) raise the total alcoholic strength by volume of the products referred to in point 6 for the production of 
wines with a designation of origin to a level to be determined by Member States...’

In addition, Annex XIIc, Part I, paragraph C, point 6 states:

‘Notwithstanding point 1, in years when climatic conditions have been exceptional, Member States may 
authorise acidification of the products referred to in point 1 in wine-growing zones A and B, referred to in 
the Appendix to Annex XIIa(II), under the conditions referred to in points 2 and 3 of this Section.’

The two provisions quoted above thus grant the Member States an unequivocal and necessary 
competence in the field of oenological practices, on the one hand in order to adapt them to take account 
of the specific features of an area and the typical characteristics of the wines produced there and, on the 
other hand, to respond to exceptional climatic conditions. This is an essential element of the legislation.

Article 112e(2)(g) envisages the adoption by the Commission of standards relating to ‘... the type of 
farming and production method including oenological practices ...’ by means of delegated acts. This 
point does not rule out amendments to the two provisions quoted above.

Article 112e of the proposal for a regulation, as currently worded, is therefore very likely not to comply 
with the principle of subsidiarity.

Thus, the principle that states that delegated acts should be confined to non-essential elements of the 
legal text has not been adhered to in this specific case, since Annex XIIc should be considered, in its 
entirety, to be an essential element of the text.

In conclusion, an analysis of the proposal for a regulation of the European Parliament and of the 
Council amending Council Regulation (EC) No 1234/2007 as regards marketing standards has 
revealed that the text in question includes several provisions which give the Commission the power to 
adopt essential elements of the legislation by delegated acts, which runs counter to Article 290 
TFEU, and which is incompatible with the principle of subsidiarity.’

Resolution adopted by the Chamber of Deputies
at its public sitting of 8 February 2011

The Secretary-General The President
[signature] [signature]

Claude Frieseisen Laurent Mosar


