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NOTICE TO MEMBERS
(43/2011)

Subject: Reasoned opinion by Dáil Éireann of the Republic of Ireland on the proposal for a 
Council directive on a Common Consolidated Corporate Tax Base (CCCTB)
(COM(2011)0121 – C7-0092/2011 – 2011/0058(CNS))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by Dáil Éireann of the Republic of 
Ireland on the above-mentioned proposal.
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ANNEXE

DÁIL ÉIREANN
REASONED OPINION ON

THE PROPOSAL FOR A COUNCIL DIRECTIVE ON A COMMON CONSOLIDATED 
CORPORATE TAX BASE (COM(2011)121).

1. The Commission has not adequately met the procedural requirements (in Protocol 2, Article 5) to 
provide a detailed statement with sufficient quantitative and qualitative indicators, to allow national 
parliaments to fully assess all the subsidiarity implications in a cross-border proposal of this 
nature. It is hard to conclude with insufficient evidence that EU legislative action is both 
necessary and of greater benefit than individual action.

2. The proposal does not meet the comparative efficiency requirements in the necessity or greater 
benefit tests,
It is not established by the Commission´s proposal or impact assessment that
a. EU legislation is entirely justified as the best way to meet the broader objectives of the 

proposal. It is not demonstrated that actions by Member States alone (i.e. informal 
coordination or bilateral solutions) may not be equally effective in tackling the fiscal 
impediments to cross-border activity that will apparently be addressed.

b. 27 different national corporate tax systems inherently impede the proper functioning of the 
internal market. In effect the proposal would introduce a second parallel system for 
operation within each Member State which would not improve the simplicity and efficiency 
of corporate tax systems in the EU.

c. There is a greater benefit arising from the limited scope of the proposal as published which 
appears to be geared towards the needs of very large companies, rather than smaller 
companies. Start-up SMEs need to see the existing barriers to operating and trading 
throughout the 27 Member States being tackled. That aspect is missing from the proposal 
and as such the proposal may not be fulfilling its stated objectives.
Indeed this omission has led to some concern that the proposal may suit the larger Member 
States more. This is borne out by research findings showing that Ireland would be among a 
group of six countries (with Portugal, Poland, Finland, the Czech Republic and Bulgaria) 
whose businesses will be hardest hit by the CCCTB,

3. It is clear from the Impact Assessment that the proposal may have significant and possibly 
unequal cost implications between individual Member States. There is a lack of concrete and 
quantified evaluations to justify such a policy outcome, particularly against the clear risk of 
decreasing budget revenues from corporate taxes, along with the estimated reductions in GDP, 
employment and foreign-direct investment that a number of Member States will experience.

4. In effect then, much of the justification for the proposal is based on assumptions and there is 
insufficient data available on the implications of this new policy. The Commission itself concedes 
as ranch in the Explanatory Memorandum which states that the

'..impact on the revenues of Member States will ultimately depend on national policy choices with 
regard to possible adaptation of the mix of different tax instruments or applied tax rates. In this 
respect, it is difficult to predict the exact impacts on each of the Member States'.
And yet the proposal would legislate to effectively redistribute the EU corporate tax base 
amongst Member States, based on new allocation factors. The main weakness not addressed in 
the proposal or impact assessment is why would the 27 Member States legislate for such an 
unequal policy outcome?

5. Also by linking the financial impact from the Directive to national policy decisions on direct tax, 
there is a potential blurring of the competency responsibilities involved. Under the Treaties the 
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Commission does not have competence in the area of direct corporate tax. No EU legislation 
should be proposed that indirectly impacts on national sovereignty as a means of remedying any 
negative financial impact that flows therefrom.

17th day of May, 2011

STANDING ORDER 103 SELECT COMMITTEE

RETORT UNDER STANDING ORDER- 105 ON THE PROPOSAL FOR A COUNCIL DIRECTIVE 
ON A COMMON CONSOLIDATED CORPORATE TAX BASE (COM(2011)121)

Introduction
1. The principle of subsidiarity is defined in Article 5(3) TEU as follows:

‘Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall 
act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member 
States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of 
the proposed action, be better achieved at Union level’.

Article 5(3) also gives specific responsibility to national parliaments to ensure that EU institutions 
apply the principle in accordance with Protocol 2 on the application of the principles of subsidiarity 
and proportionality.

2. The test established by Article 5(3) TEU is, in effect, a ‘comparative efficiency’
exercise, involving a ‘necessity’ test and a ‘greater benefits’ test:1

(i) Necessity - Is action by the EU necessary to achieve the objective of the proposal? Can the 
objective of the proposal only be achieved, or achieved to a sufficient extent, by EU 
action?

(ii) Greater Benefits - Would the objective be better achieved at EU level -i.e. would EU action 
provide greater benefits than action at Member States level?

3. To assist national parliaments in their evaluation of subsidiarity compliance, Article 5 of Protocol 2 
provides explicitly that

‘Any draft legislative act should contain a detailed statement making it possible to appraise 
compliance with the principles of subsidiarity and proportionality. This statement should 
contain some assessment of the proposal's financial impact and, in the case of a directive, of its 
implications for the rules to be put in place by Member States...’.

4. It is very clear from the Treaties then that, as with any new draft legislative act,
the CCCTB proposal

• must be supported by a sufficiently 'detailed statement' to allow a judgement to be made by 
national parliaments on its compliance with the principle of subsidiarity

• must clearly satisfy both the necessity and greater benefit tests
• must, under the principle of conferral set down in Article 5(2) of the TEU, show that the Union 

is acting
                                               
1 House of Lords Note, Subsidiarity: Assessing an EU Proposal (November 2009).
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'only within the limits of the competences conferred upon it by the Member States in the 
Treaties to attain the objectives set out therein.'

Opinion of the Committee
5. The Committee has had specific regard to the Treaty provisions and is of the opinion that the 

CCCTB proposal does not comply with the principle of subsidiarity. The reasons are set out in the 
following paragraphs.

6. The Commission has not adequately met the procedural requirements (in Protocol 2, Article 5) to 
provide a detailed statement with sufficient quantitative and qualitative indicators, to allow national 
parliaments to fully assess all the subsidiarity implications in a cross-border proposal of this 
nature, it is hard to conclude with insufficient evidence that EU legislative action is both necessary 
and of greater benefit than individual action.

7. The proposal does not meet the comparative efficiency requirements in the necessity or greater 
benefit tests.

It is not established by the Commission's proposal or impact assessment that

a. EU legislation is entirely justified as the best way to meet the broader objectives of the 
proposal. It is not demonstrated that actions by Member States alone (i.e. informal 
coordination or bilateral solutions) may not be equally effective in tackling the fiscal 
impediments to cross-border activity that will apparently be addressed

b. 27 different national corporate tax systems inherently impede the proper functioning of the 
internal market. In effect the proposal would introduce a second parallel system for 
operation within each Member State which would not improve the simplicity and 
efficiency of corporate tax systems in the EU

c. There is a greater benefit arising from the limited scope of the proposal as published which 
appears to be geared towards the needs of very large companies, rather than smaller 
companies. Start-up SMEs need to see the existing barriers to operating and trading
throughout the 27 Member States being tackled. That aspect is missing from the proposal 
and as such the proposal may not be fulfilling its stated objectives.

Indeed this omission has led to some concern that the proposal may suit the larger Member 
States more. This is borne out by research findings showing that Ireland would be among a 
group of six countries (with Portugal, Poland, Finland, the Czech Republic and Bulgaria) 
whose businesses will be hardest hit by the CCCTB.

8. It is clear from the Impact Assessment that the proposal may have significant and possibly 
unequal cost implications between individual Member States. There is a lack of concrete and 
quantified evaluations to justify such a policy outcome, particularly against the clear risk of 
decreasing budget revenues from corporate taxes, along with the estimated reductions in GDP, 
employment and foreign-direct investment that a number of Member States will experience.

9. In effect then, much of the justification for the proposal is based on assumptions and there is 
insufficient data available on the implications of this new policy. The Commission itself concedes 
as much in the Explanatory Memorandum which states that the
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'..impact on the revenues of Member States will ultimately depend on national policy choices with regard 
to possible adaptation of the mix of different tax instruments or applied tax rates. In this respect, it is 
difficult to predict the exact impacts on each of the Member States'.

And yet the proposal would legislate to effectively redistribute the EU corporate tax base amongst 
Member States, based on new allocation factors. The main weakness not addressed in the proposal 
or impact assessment is why would the 27 Member States legislate for such an unequal policy 
outcome?

10. Also, by linking the financial impact from the Directive to national policy decisions on direct tax, 
there is a potential blurring of the competency responsibilities involved. Under the Treaties the 
Commission does not have competence in the area of direct corporate tax. No EU legislation 
should be proposed that indirectly impacts on national sovereignty as a means of remedying any 
negative financial impact that flows therefrom.

Recommendation of the Committee
The Standing Order 103 Select Committee, at its meeting on 11 May 2011, agreed the Report under 
Standing Order 105 on the Proposal tor a Council Directive on a Common Consolidated Corporate 
Tax Base. The Committee, pursuant to Standing Order 105(3)(fr), recommends the reasoned opinion 
contained in paragraphs 6 to 10 of this Report for agreement by the Dáil and the Chairman shall table 
the motion at Appendix 1 before the Dáil in accordance with Standing Order 105(3)(e).


