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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks of the date of forwarding of 
a draft legislative act, send to the Presidents of the European Parliament, the Council and the 
Commission a reasoned opinion stating why it considers that the draft act in question does not 
comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure, the Committee on Legal Affairs is responsible for 
monitoring compliance with the principle of subsidiarity.

Please find attached, for information, a reasoned opinion issued by the Chamber of Deputies 
of Romania on the above-mentioned proposal.



ANNEX

Romanian Parliament
Chamber of Deputies

Bucharest, 18 May 2011 

   

Reasoned opinion
on the proposal for a Council Directive 

on a Common Consolidated Corporate Tax Base (CCCTB) (COM(2011)0121)

Having regard to the Treaty of Lisbon, and in particular Articles 5 and 12 TEU and Protocols 
No 1 and No 2 annexed to that Treaty,

Having regard to the Romanian Constitution, as republished, and in particular Article 148 
thereof,

Having regard to Decision of the Chamber of Deputies No 11/2011,

Having regard to the reasoned opinion issued by the Committee on the Budget, Finance and 
Banking at its sitting of 10 May 2011,

Having regard to the position of the Romanian Government as expressed through the 
Department of European Affairs,

The Chamber of Deputies, in exercising its right of oversight on the compliance, with the 
principles of subsidiarity and proportionality, of the Proposal for a Council Directive on a 
Common Consolidated Corporate Tax Base (CCCTB) (COM(2011)0121), presented by the 
European Commission on 16 March 2011, has adopted the following reasoned opinion:

Description and purpose

1. The proposal for a directive aims, through the measures contemplated, and first and 
foremost the creation of a Common Consolidated Corporate Tax Base, to improve the 
economic efficiency of the distribution of productive capital in the EU by reducing fiscal 
distortions in investment decisions, and hence by increasing the possibilities for the realisation 
of cross-border investments.

The legal basis relied upon by the European Commission is Article 115 TFEU, under which 
the Council, acting unanimously in accordance with a special legislative procedure, may issue 
directives for the approximation of such laws, regulations or administrative provisions of the 
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Member States as directly affect the establishment or functioning of the internal market.

The evaluation of compliance with the principle of subsidiarity was performed by 
considering the two criteria set out in Article 5 TEU:

- the criterion of the insufficiency of national action (the objectives of the proposed 
action cannot be sufficiently achieved by the Member States) and;

- the criterion of the value added by EU-level action (the objectives of the proposed 
action can, by reason of its scale or effects, be better achieved at Union level).

An evaluation of the consequences for the fiscal independence of the Member States of 
implementing the directive was also performed, as was an evaluation of the appropriateness 
of the choice of legal basis.

Criterion of the insufficiency of national action

2. The European Commission claims that national action would be insufficient and notes that 
the 27 diverse national corporate tax systems impede the proper functioning of the internal
market, and that individual action by Member States cannot provide a solution to this issue.

The European Commission’s obligation to substantiate its bringing forward of the proposal for 
a directive also requires a thorough evaluation of the current situation. That evaluation was to 
take into consideration, as an alternative, how better coordination and cooperation between 
Member States (and their tax administrations) could help to prevent double taxation and other 
fiscal cross-border obstacles, taking into account the EU legislation in force concerning 
cooperation and the exchange of information between Member States in the field of direct 
taxation.

Criterion of the value added by EU-level action

3. The criterion of the value added has not been substantiated through a straightforward and 
quantifiable presentation of the advantages of action being taken at EU level:

- the impact analysis conducted by the European Commission reveals the insignificant – or 
even adverse – effects, on the EU as a whole, of introducing the Common Consolidated 
Corporate Tax Base (the CORTAX general equilibrium model);

- the formula adopted for apportioning the tax base uses three criteria – labour, assets and 
sales – which could be considered to be unbalanced, non-equivalent or inequitable. The 
proposed formula would have adverse effects on the revenues of some Member States, 
including Romania;

- in the explanatory memorandum, the Commission states that the proposal is not 
intended to influence the scale or the distribution of corporate tax bases in the EU.
Consequently, no objectives have been defined concerning the distribution or neutrality 
of revenues for the Member States. In addition, the European Commission limits itself 
to specifying that ‘no general conclusions should be drawn on the final effect on 
revenues or on the budgetary position of the different MS, as these will ultimately 



depend on national policy choices with regard to possible adaptations of the mix of 
different tax instruments or applied tax rates.’ These national policy choices will, in 
fact, take the form of adjustments by Member States aimed at preserving their tax 
revenues, and will trigger a chain reaction, with each adjustment leading to other 
responses. Implementation of the directive may create an atmosphere of uncertainty and 
unpredictability that will have adverse effects on investment;

- The positive effects on transnational corporations are twofold:

o a reduction in compliance costs, resulting in net efficiency gains for all economic 
players (private companies, the state, households);

o payment of lower taxes and thus increased net profits for companies, given the 
possibilities for consolidating losses and internalizing prices by eliminating 
transnational transaction pricing according to the ‘arm’s length’ principle. These 
positive effects are not, however, the result of net efficiency gains, but of an actual 
transfer of public monies, which are subject to the pressure of fiscal consolidation,
into companies’ profit and loss accounts. No evaluation has been performed on the 
effects of that transfer, which would result in a reduction in public revenues, on general
welfare.

- The transposal into national law and implementation of the directive are liable to 
generate (significant) additional financial and administrative costs for the national 
tax authorities owing to the simultaneous existence of two distinct fiscal systems for 
managing the same tax and the need to establish and consolidate the administrative 
infrastructure for cooperation between the national authorities.

- By way of compensating for the unconvincing results on general welfare in the EU
provided by the CORTAX model, the European Commission emphasises the long-term 
dynamic benefits of a continued integration of the internal market, which will have 
the effect of substituting national investments with cross-border ones, and of 
increasing the attractiveness of the EU as a whole for multinational investors, on the 
other. This is mere supposition, for which no firm proof has been provided. Moreover, 
the Commission’s assertion that there will be dynamic effects is based on the 
supposed benefits of heightened corporate competitiveness induced by the integration 
of the internal market. While corporate competitiveness is essential, it will not 
necessarily be mirrored in the increased competitiveness of economies as a whole. A
positive correlation between corporate competitiveness and the overall prosperity of 
nations can only be made under certain conditions. Such claims therefore need to be 
substantiated in detail, which is something that the Commission needs to do.

Effects on the tax sovereignty of Member States

4. The Commission considers that, by retaining control over rates of taxation, the Member 
States are retaining their tax sovereignty, and hence that the principle of subsidiarity is being
respected.

The tax revenues of states depend both on the nominal value of the rate of taxation and on the 
tax base. Tax sovereignty in the field of corporate tax requires retaining control both over the 
tax base and over the rate of taxation. Limiting the possibilities for exercising that control 
means there will be a loss of tax sovereignty.



CM\868974EN.doc 5/5 PE466.992

EN

Application of the Common Consolidated Tax Base will have direct effects on the tax base of 
each Member State, as well as indirect effects on the rate of taxation, since the Member 
States will have to adjust this to offset the effects, on tax revenues, of a change in the tax base.

It follows that implementing the directive would result in a significant limitation of
Member States’ tax sovereignty.

Consequently, the arguments put forward by the Commission are contradictory and 
insufficiently substantiated.

Legal basis

5. There is a contradiction between the need to remove tax obstacles in the single market and 
Member State tax sovereignty. The question is to what extent one can justify limiting the 
competences of the Member States in the field of corporate taxation for the sake of
functioning of the single market (Article 115 TFEU). Until now, EU legislative action in the 
field of direct taxation has been limited to specific areas. This proposal seeks to significantly
expand EU action in the field of corporate taxation. The need for legislative action at EU level 
therefore has to be justified using objective criteria. The Commission has not, moreover, 
provided any convincing justification for the way in which the choice made by each Member 
State concerning its own tax rules has to be limited along the lines proposed.

In an EU context, the concept of subsidiarity has a dynamic (or ambivalent) nature, as is 
established in point 3 of the protocol to the Treaty of Amsterdam: ‘Subsidiarity is a dynamic 
concept and should be applied in the light of the objectives set out in the Treaty. It allows 
Community action within the limits of its powers to be expanded where circumstances so 
require, and conversely, to be restricted or discontinued where it is no longer justified.’ 

The concept of subsidiarity would therefore permit EU action to be expanded, within the limits 
of its competences. Article 5 TEU states that, under the principle of conferral, the Union shall 
act only within the limits of the competences conferred upon it by the Member States in the 
Treaties. In terms of this proposal for a directive, the legal basis for which is Article 115 TFEU, 
the Commission is obliged to provide qualitative and quantitative justification, in respect of 
subsidiarity, for an expansion of EU action.

For these reasons, the Permanent Bureau of the Chamber of Deputies has decided to issue a
reasoned opinion to the effect that the proposal for a directive does not comply with the 
principle of subsidiarity.

This reasoned opinion is intended for the Presidents of the European Parliament, the 
European Council and the European Commission.

      (signature)

Roberta Alma Anastase

        President of the Romanian Parliament


