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NOTICE TO MEMBERS
(50/2011)

Subject: Reasoned opinion by the Senate of the Republic of Italy on the proposal for a 
Council Regulation on jurisdiction, applicable law and the recognition and 
enforcement of decisions regarding the property consequences of registered 
partnerships
(COM(2011)0127 – C7-0094/2011 – 2011/0060(CNS))

Under Article 6 of the Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Senate of the Republic of 
Italy on the above-mentioned proposal.
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ANNEX

RESOLUTION ADOPTED BY THE COMMITTEE ON THE COMMUNITY 
ACT (COM(2011) 127 final)

(Doc. XVIII, No 97)

The Committee on Legal Affairs, having considered the Community act (COM(2011) 

127 final), and in the light of the attached observations drawn up by the Committee on 

European Union Policies, rejects the proposal for a Council regulation on jurisdiction, 

applicable law and the recognition and enforcement of decisions regarding the property 

consequences of registered partnerships.

/signature/
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OBSERVATIONS AND PROPOSALS DRAWN UP BY THE 14th STANDING 
COMMITTEE

(European Union Policies)
within the meaning of Rule 144(1) of the Rules of 

Procedure
(Rapporteur: FLERES)

Rome, 25 May 2011

Observations on the Community act:

Proposal for a Council regulation on jurisdiction, applicable law and the recognition 
and enforcement of decisions regarding the property consequences of registered 
partnerships (COM(2011) 127 final)

The 14th standing committee, having considered the Community act (COM(2011) 127 
final),

whereas one of the objectives of the European Union is to create a legal area based on 
the mutual recognition of decisions;

whereas the free movement of decisions meets a social need stemming from the fact 
that more and more people are moving from one Member State to another, a phenomenon 
which is giving rise to families which consist of persons who have differing nationalities or 
who are resident in different States;

whereas 14 Member States, not including Italy, have adopted laws on registered 
partnerships;

having regard to the problems which couples with differing nationalities face if they 
divorce or separate or if one of the partners dies, given the disparities in national legal 
provisions in this area;

whereas the European Union, in an effort to overcome these problems, recently 
adopted a regulation on the law applicable to divorce and separation and is in the process of 
negotiating a regulation on succession, the aim being to lay down objective criteria which can 
be used to determine which law is applicable and which authority has jurisdiction in cases of 
divorce, separation or succession involving couples with differing nationalities;

whereas the act under consideration here seeks to supplement the legal framework 
referred to above, since it lays down rules governing property relationships between members 
of couples with differing nationalities, setting out, in particular, provisions concerning: (a) 
jurisdiction; (b) applicable law; (c) the free movement of decisions;

whereas the Commission states that the proposal falls within the ambit of ‘family law’, 
for which Union law provides no clear definition, although, 'for the purposes of this 
Directive’, Article 2 of Directive 2004/38/EC on the right of citizens of the Union and their 
family members to move and reside freely within the territory of the Member States defines as 
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‘family members’, inter alia, (b) the partner with whom the Union citizen has contracted a 
registered partnership on the basis of the legislation of a Member State, if the legislation of 
the host Member State treats registered partnerships as equivalent to marriage and in 
accordance with the conditions laid down in the relevant legislation of the host Member State;

having regard to the need to guarantee the protection of fundamental rights and rule out
all forms of discrimination;

whereas, finally, the Court of Justice found, in its judgment of 10 May 2011 in Case 
C-147/08, Römer, that ‘as European Union law stands at present, legislation on the marital 
status of persons falls within the competence of the Member States’. In reaching that finding, 
however, the Court of Justice stated that if, under the law of the Member State concerned (in 
the case in point Germany), marriage is reserved for persons of different gender and the law 
on marriage exists alongside legal provisions on registered civil partnerships, the result is 
direct discrimination on grounds of sexual orientation (within the meaning of Directive 
2000/78/EC) where a partner in a registered civil partnership is, in legal and actual terms, in a 
situation comparable to that of a married person and yet receives a lower supplementary old-
age pension;

makes the following criticisms of the proposal for a regulation, specifically as regards
matters falling within its area of responsibility:

The legal basis chosen by the Commission is Article 81(3) of the Treaty on the 
Functioning of the European Union, which stipulates that where ‘family law’ matters with 
cross-border implications are concerned legislative power rests with the Council, acting in 
accordance with a special legislative procedure, i.e. acting unanimously after consulting the 
European Parliament. As to the issue of whether registered partnerships are covered by 
‘family law’, a clear reservation must be entered, pending submission of an appropriate 
justification for this choice of legal basis;

Notwithstanding the above, it is not clear to what extent the proposal is consistent with 
the principle of subsidiarity. Although it is true that the objectives of promoting the free 
movement of persons within the European Union, of enabling couples with differing 
nationalities to organise their property relations, and, potentially, of creating greater legal 
certainty, can be achieved only by means of legislative action at Community level, the 
problems concerning the legal basis make further consideration of the issue of the consistency 
of the proposal with the principle of subsidiarity essential;

However, the proposal is consistent with the principle of proportionality, since it does 
not go beyond what is needed to meet the relevant objectives and, according to the claim 
made by the Commission in the impact assessment, it should – together with the proposal set 
out in COM(2011) 126 final – reduce the costs generated by the current arrangements by 
some EUR 0.4 billion;

In substantive terms, it is not clear how the regulation could be implemented under 
Italian law. Italian law does not recognise registered partnerships, but does incorporate some 
civil law provisions which, on the basis of established case law or legislation, also apply to 
certain aspects of common-law partnerships, as in the case of the provisions of Article 6 of 
Law No 392/1978 on the succession in right of common-law spouses in the context of rental 
agreements. These provisions concern very specific sets of circumstances, however.
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What is more, according to the opinion of the Advocate-General of the Court of 
Justice, submitted on 15 July 2010 in the Römer case referred to above, ‘the power conferred 
on the Member States in matters relating to marital status implies that the rules governing 
marriage or any other form of legally binding partnership between persons of the same sex or 
persons of different sex, and the legal status of children and other family members, are also a 
matter for the Member States. Only they may decide whether, under their national law, 
homosexual couples may have the right to enter into some form of legal partnership, or 
whether the institution of marriage is to be reserved exclusively for couples of different sex’
(points 75 and 76).

In the absence of such national legal provisions, the key point at issue is the difficulty 
of clarifying the legal rights and obligations of persons who, under Italian law, do not have 
the right to marry.

Just as COM(2011) 126 final draws a distinction between the rules governing marriage 
– a Member State matter – and the rules governing marital property relations – which are 
governed by EU law – the proposal under consideration here could be regarded as legitimate, 
including under Italian law, if it could be deemed to have no bearing on the issue of the 
recognition of registered partnerships.

Indeed, there is nothing to prevent two persons who are neither married nor registered 
partners from making arrangements, on a purely private basis and with exclusively inter 
partes effects, to govern their property relations in the event of their separation. The right of 
unmarried couples – who make up a third group separate from ‘married couples’ and 
‘registered partners’, to self-determination could in fact be guaranteed more effectively by 
means of rules which allow them to make their own private arrangements than by means of 
legal provisions.

In that case, the free movement in Europe of rules of this kind governing property 
relations would not imply recognition of registered partnerships, but would facilitate the 
settlement of the problems which arise when (unmarried) couples separate. This would also 
make legal basis chosen for the proposal, Article 81(3) of the Treaty on the Functioning of the 
European Union, which focuses on family law, less controversial, thereby also defusing some 
of the criticisms set out in these observations. The rules would then fall within the scope of 
judicial cooperation on general civil law matters, as dealt with in Article 81(1) and (2) of the 
Treaty on the Functioning of the European Union.

The possibility for Italy to adopt in future specific legislative provisions introducing, 
alongside arrangements governing the traditional family, rules on other forms of partnership
would thus remain unaffected. Indeed, it is for Parliament alone – as emphasised by the 
Constitutional Court in its ruling No 138 of 15 April 2010 – to lay down ‘rules guaranteeing 
the protection and recognition of such partnerships’ (in the case in point homosexual 
partnerships). However, the Constitutional Court did concede the possibility of ‘taking action
to address specific situations’, by means of a review of compliance with the principle of 
reasonableness, wherever ‘the need for equal treatment of married couples and homosexual
couples’ is clear.

In addition, Article 24 of the proposal for a regulation, which states that the recognition 
and enforcement of a decision, in whole or in part, concerning the property consequences of a 
registered partnership may not be refused merely on the grounds that the law of the Member 
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State addressed does not recognise registered partnerships or does not accord them the same 
property consequences (as in Italy), should be reviewed in detail.

Inter alia, the possibility for the judicial authorities of a Member State whose law does 
not recognise registered partnerships to refuse to exercise their competence to take decisions 
on matters relating to the property consequences of registered partnerships, as provided for in 
Article 5 of the proposal for a regulation, is completely inconsistent with the wording of 
Article 24, which should thus be amended accordingly.

Finally, rules governing property relations between same-sex partners should be 
incorporated into this legal instrument – rather than into the different instrument dealt with in 
COM(2011) 126 final.

Salvatore Fleres /signature/


