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Community framework for the taxation of energy products and electricity
(COM (2011)0169 – C7-0105/2011 – 2011/0092(CNS))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Cortes Generales of the 
Kingdom of Spain on the above-mentioned proposal.
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ANNEX

OPINION 1/2011 BY THE JOINT COMMITTEE ON EUROPEAN AFFAIRS ON THE 
APPLICATION OF THE PRINCIPLE OF SUBSIDIARITY BY THE PROPOSAL FOR A 
COUNCIL DIRECTIVE AMENDING DIRECTIVE 2003/96/EC RESTRUCTURING THE 
COMMUNITY FRAMEWORK FOR THE TAXATION OF ENERGY PRODUCTS AND 
ELECTRICITY [COM (2011) 169 FINAL] [2011/0092 (CNS)| {SEC (2011) 409 FINAL} {SEC 
(2011) 410 FINAL}

BACKGROUND

A. The Protocol on the application of the principles of subsidiarity and proportionality, 
annexed to the Lisbon Treaty of 2007 and in force since 1 December 2009, establishes a 
procedure whereby national parliaments are able to monitor the compliance of EU legislative 
initiatives with the principle of subsidiarity. This Protocol has been applied in Spain by means 
of Law 24/2009 of 22 December, modifying Law 8/1994 of 19 May. The legal basis for this 
opinion is formed in particular by Articles 3(j), 5 and 6 of Law 8/1994.

B. The proposal for a Council Directive amending Directive 2003/96/EC restructuring the 
Community framework for the taxation of energy products and electricity has been approved
by the Commission and forwarded to the national parliaments, which have a period of eight 
weeks in which to assess the initiative's compliance with the principle of subsidiarity. This 
period terminates on 14 June 2011.

C. On 10 May 2011, the Bureau and spokespersons of the Joint Committee on European 
Affairs adopted an agreement to examine the above-mentioned draft European legislation, 
Senator Eva Parera Escrichs was appointed rapporteur and the Government wasasked to 
supply the report provided for under Article 3(j) of Law 8/1994.

D. The Committee has received a report drafted by the Ministry of Economy and Finance and 
forwarded via the State Secretariat for Constitutional and Parliamentary Affairs, as well as 
papers from the Basque Parliament and the Parliament of the Canary Islands. The reports by 
the Autonomous Community governments do not identify any lack of respect for the 
principle of subsidiarity in the draft European legislation under consideration. The report by 
the Ministry of Economy and Finance regrets the lack of a proper impact analysis study.

E. At its meeting of 14 June 2011, the Joint Committee for European Affairs approved this 

OPINION

1. - Article 5 of the Treaty on European Union states that 'the use of Union competences is 
governed by the principles of subsidiarity and proportionality'. Paragraph 3 of the same article 
states that 'under the principle of subsidiarity, in areas which do not fall within its exclusive 
competence, the Union shall act only if and in so far as the objectives of the proposed action 
cannot be sufficiently achieved by the Member States, either at central level or at regional and 
local level, but can rather, by reason of the scale or effects of the proposed action, be better 
achieved at Union level'. The Protocol on the application of the principles of subsidiarity and 



CM\870671EN.doc 3/4 PE467.168v01-00

EN

proportionality, annexed to the Lisbon Treaty of 2007, sets out the aims, procedures and 
results of the subsidiarity monitoring which is to be carried out by the EU Member States 
(articles 5(3) and 12(b) of the TEU).

2. - The legal basis for the draft legislation under consideration rests on the provisions of 
Article 113 of the Treaty on the Functioning of the European Union, which states that 'the 
Council shall, acting unanimously in accordance with a special legislative procedure and 
after consulting the European Parliament and the Economic and Social Committee, adopt 
provisions for the harmonisation of legislation concerning turnover taxes, excise duties and 
other forms of indirect taxation to the extent that such harmonisation is necessary to ensure 
the establishment and the functioning of the internal market and to avoid distortion of 
competition'.

3. - Directive 2003/96/EC, of 27 October 2003, restructuring the Community framework for 
the taxation of energy products and electricity (ETD), regulates several key aspects of energy 
taxation at EU level. However, since 2003 the political framework on which it was based has 
changed radically, with the setting of specific, ambitious goals in the fields of energy and 
climate change until 2020. The current proposal thus seeks to introduce the necessary 
modifications to some of the 2003 ETD's basic provisions, thereby ensuring greater coherence 
in the way that taxation can be used to achieve lower and cleaner energy consumption in the 
EU.

In the Council's view, the current wording of the ETD poses certain problems, which it seeks 
to resolve through the adoption of the proposal here under consideration. Specifically, the 
proposal pursues the following goals: 1) to ensure consistent treatment of energy sources 
within the ETD in order to create truly equal conditions for consumers regardless of the 
energy source used; 2) to provide an adapted framework for the taxation of renewable 
energies, and 3) to provide a framework for the use of CO2 taxation to complement the 
carbon price signal established by the ETS while avoiding overlaps between the two 
instruments.

4. - The proposal addresses a field in which the EU and the Member States share 
competences, hence the need to apply the subsidiarity principle. Nevertheless, this proposal 
does not include the so-called 'subsidiarity statement' referred to in Article 5 of the Protocol 
(No 2) on the application of the principles of subsidiarity and proportionality. It has therefore
not been possible to learn the details of the precise arguments supporting the Community 
legislative bodies' understanding that this proposal will respect the subsidiarity principle, i.e.
the reasons which lead them to believe that the objectives of this proposal will be better 
achieved through action at Community level than through individual action by the Member 
States. Furthermore, the document does not include any qualitative or quantitative indicators, 
nor does it make clear whether the proposal is likely to lead to any additional administrative 
or financial burden.

The proposal thus merely states that 'the ETD revision and its timing need to be seen in the 
broader context of the EU energy and climate change agenda', since   'the EU is currently 
setting the framework of legislation which should enable the ambitious 2020 targets to be 
reached'. Based on this argument, the document concludes that 'the objective to bring the ETD 
more closely in line with the objectives and goals can only be implemented by means of an 
act adopted by the Union, amending the ETD'.
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The Ministry of Economy and Finance's own report on the proposal for a directive here under 
consideration makes the following observation: 

'The measures designed to equalise the national rates applied to certain product groups will 
limit the scope for encouraging the use of certain products. The impact analysis study which 
accompanies the proposal explains why the differences in national rates applied to diesel and 
petrol are giving rise to certain problems. However, this analysis has not been extended to all 
the other products used as motor fuel, nor to other product groups. Without such an analysis, 
it is impossible to assess whether the requirement concerning national rates is justified from 
the viewpoint of subsidiarity.'

The above-mentioned lack of justification therefore makes it difficult for the Joint Committee 
for European Affairs to reach a decision on whether or not this proposal complies with the 
principle of subsidiarity in terms of  EU intervention.

It is this Joint Committee's understanding that the Commission needs to justify the reasons for 
its conclusion that a shared competence needs to be executed by the EU. In the absence of 
such justification, the Joint committee is unable to return a positive opinion on the proposal's 
compliance with the principle of subsidiarity. 

CONCLUSION

For the above reasons, the Joint Committee for European Affairs considers that the 
Commission, in its proposal for a Council Directive amending Directive 2003/96/EC 
restructuring the Community framework for the taxation of energy products and electricity, has 
failed to comply with the terms of Article 5 of the Protocol on the application of the principles of 
subsidiarity and proportionality, which requires that draft legislation be accompanied by a
statement making it possible to analyse the details used to determine its compliance with the 
principles of subsidiarity and proportionality. 

Insofar as said documentation is essential in order to assess compliance with the principles of 
subsidiarity and proportionality, its absence means that this Joint Committee has no reason to 
believe that the Commission is complying with the principles of subsidiarity and proportionality 
in respect of the proposal for a Council Directive amending Directive 2003/96/EC restructuring 
the Community framework for the taxation of energy products and electricity.


