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NOTICE TO MEMBERS
(98/2011)

Subject: Reasoned opinion by the House of Representatives of the Republic of Malta on 
the proposal for a Council directive on a common system of financial transaction 
tax and amending Directive 2008/7/EC
(COM(2011)0594 – C7-0355/2011 – 2011/0261(CNS))

Under Article 6 of the Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the House of Representatives of 
the Republic of Malta on the above-mentioned proposal.
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ANNEX

REASONED OPINION BY THE PARLIAMENT OF MALTA

Proposal for a Council Directive on a common system of
financial transaction tax (FTT)

and amending Directive 2008/7/EC (COM(2011) 594)
–

COM(2011) 594

The principles of subsidiarity and proportionality become relevant when the Union and its Member 
States have joint competence in a particular area under the Treaty on the European Union and the 
Treaty on the Functioning of the European Union. Where this is not the case, the problem does not 
arise. The exclusive competence of the Union is obviously excluded in fiscal matters. Therefore, the 
only other possibility (as assumed by the Commission) is that the Union and its Member States should
share competence in tax matters, as permitted under the Treaty, on the internal market in general. The 
issue arises as to whether the Union has the power to adopt tax harmonisation measures such as the 
one proposed here in particular.

The power of the Union to act

The legal basis for this proposal is Article 113 of the Treaty on the Functioning of the European 
Union. Article 113 states that:

The Council shall, acting unanimously in accordance with a special legislative procedure and 
after consulting the European Parliament and the Economic and Social Committee, adopt 
provisions for the harmonisation of legislation concerning turnover taxes, excise duties and other 
forms of indirect taxation to the extent that such harmonisation is necessary to ensure the 
establishment and the functioning of the internal market and to avoid distortion of competition.

In this connection, the Treaty on the Functioning of the European Union requires the Commission to 
show unequivocally that any measure proposed by the Commission is necessary in order to achieve
the specific aim of the said provision – which, in this case, is to ensure the establishment and 
functioning of the internal market as well as to avoid, by means of this harmonisation, distortion of 
competition; this should therefore be achieved only through proportionate measures and harmonisation 
of the different laws of the Member States. Accordingly, the Treaty does not allow the establishment 
of a system that goes beyond the limits of the harmonisation of legislation and has an impact on the 
fiscal sovereignty of a Member State. The Commission must also prove that individual Member States 
or a group of Member States are unable to achieve common objectives in the same efficient manner 
that they would at the level of the European Union (subsidiarity), and it must be shown clearly that the 
measures proposed by the Commission are, in fact, the minimum necessary for the establishment or 
functioning of the Single Market – in this case, in the financial services sector – without going beyond 
this objective (proportionality). The Commission must give a detailed justification of its actions and 
show that the benefits of the proposal far outweigh its disadvantages.

The proposal for a Council Directive on a common system of financial transaction tax (FTT) and
amending Directive 2008/7/EC (COM(2011) 594) fails to show how the FTT may lead to greater 
prosperity in the EU nor does it explain why the Member States are unable to achieve the same 
objectives on an individual basis. This suggests that the Commission is not in a position to prove that 
the principles of subsidiarity and proportionality have been respected.
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While it is noted that the primary objective of the proposal is to strengthen the internal market of 
financial services, mainly by ensuring that the financial institutions will contribute to the costs 
imposed on Member States as a result of the financial crisis, it is clear that this objective will not be 
achieved for various reasons. The European Commission is emphasising that the Directive will 
guarantee tax harmonisation among Member States and that the impact of the Directive will be the 
same on every Member State. However, it is also clear that this will not happen for various reasons. 
As a matter of fact, it is clear that the real main and final objective of the proposal is to collect 
approximately EUR 60 million in additional financial resources that will then be at the disposal of the 
Union to be used in the hypothetical case of a new crisis that might, at some point in the future, be 
caused by the ‘financial sector’. Other objectives stated by the Commission involve imposing a 
‘sanction’ on those economic operators that are responsible for the damage done to the markets 
(although the sanction would actually be imposed on everyone) by ensuring that they make a
contribution to covering the costs of the financial crisis; imposing a tax on them so as to curb those 
transactions on the market that ‘do not enhance the efficiency of financial markets’; and demonstrating
that, by introducing the FTT in Europe, the Union may be in a stronger position to insist that the FTT 
should be introduced globally.

These are the reasons why it is felt that the proposal breaches the principle of subsidiarity:

 At present, a few Member States already impose a financial transaction tax in some form or 
another. However, this has never had a negative effect on the other Member States that have chosen 
not to impose a similar tax. Member States will still be left at liberty to choose different rates, as 
long as they introduce the established minimum rate. Therefore, given that there have not been any 
negative repercussions on other European jurisdictions, the Commission does not have the required 
prerogative to harmonise legislation in this area.

 Generally speaking, if the FTT is applied only in the European Union, the probability is that capital 
is likely to move out of Europe. This would mean that the revenue from this tax would have 
negative repercussions on all European jurisdictions, unless it was a global financial transaction 
tax, in which case it would not be placing the European financial sector at a disadvantage. 
Furthermore, with regard to the notion that the Union could strengthen its negotiating position 
through some global initiative that it might be planning to take some time in the future, the expert 
opinion is that it would be a big mistake for the Union to introduce such a tax unless it is part of an 
agreement on FTT at global level; moreover, this measure is not proportionate to such an objective, 
and a European-only FTT would actually most probably have a negative effect on the entire 
financial sector of the Union because it would have been introduced only by us and not also by our 
competitors all over the world. For the time being, and as far as we can see into the future, there is 
no real support for a global tax from the other countries around the world. Apart from this, it should 
be mentioned that, while the financial sector is very important for the European economy, the size 
of the financial sector in relation to the economy of each Member State differs from State to State. 
This means that this tax will affect Member States differently and disproportionately. Therefore,
not only does would this proposal have negative repercussions for all European jurisdictions, but it 
would also affect some Member States worse than others.

 The Parliament of Malta reiterates that the principle of the sovereignty of Member States in tax 
matters must be safeguarded. Article 113 of the Treaty on the Functioning of the European Union 
(TFEU) gives competence to the Union to adopt provisions for the harmonisation of legislation 
concerning turnover taxes, excise duties and other forms of indirect taxation to the extent that such 
harmonisation is necessary to ensure the establishment and the functioning of the internal market 
and to avoid distortion of competition.
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Nevertheless, the Commission’s proposal goes beyond harmonisation. The Commission’s objective 
is to create a new revenue stream with the aim of gradually displacing national contributions to the 
EU budget and leaving a lesser burden on national treasuries. The paragraph entitled ‘Budgetary 
implication’ on page 11 of the Commission’s proposal states the following:

The revenue arising from the FTT in the EU can be wholly or partly used as own resource 
for the EU Budget replacing certain existing own resources paid out of national budgets, 
which would contribute to budgetary consolidation efforts in the Member States. The 
Commission will separately present the necessary complementary proposals setting out 
how the FTT could be used as a source for the EU budget.

The Parliament of Malta is of the opinion that it is the competence of each Member State to 
safeguard the welfare of a country by ensuring that tax revenue is appropriately allocated. In the 
long run, too wide an application of rules that grant the Commission additional legislative powers 
end up eroding national sovereignty. It is vital that a Member State should maintain an adequate
level of revenue so that its government may provide the welfare services to which it has committed 
itself. In other words, the purpose of the Commission’s proposal is not the harmonisation of 
legislation that would not be possible due to the fact that the action of individual Member States 
would not be sufficient, but to increase the revenue of the European Union through the Union’s 
own resources. At the same time, nothing can prevent the Member States, if they so wish, from 
introducing taxes or taking measures other than taxation to cope with their future needs. These 
steps need not include the imposition of a tax. Regulation of the sector may and is leading to more 
prudent and controlled behaviour on the market in such a way as to affect those institutions and 
transactions that really need to be controlled. In fact, such steps are being discussed and are also 
being taken at European level. Therefore, there is no need – and it is the Commission’s task to 
prove otherwise – for this tax either at national or European level. The Union’s budget may and 
should be increased, if need be, in some way other than that proposed.

 The Commission also states that the tax can be a source of revenue for the European budget. 
However, the fact that Member States will not be contributing equally is going to make it 
extremely difficult for them to negotiate equal and equitable sharing of the revenue from the tax. 
Arguments in favour of financial stability as proposed by the Commission should have no relation 
at all to the European budget.

 It appears that the Commission has not considered in sufficient depth the impact that the tax will 
have on the consumer, who will have to pay FTT on pension funds and collective investment
schemes. We should remember that, when the United Kingdom introduced a tax on pensions, the 
consumer suffered a loss in investment with the consequence that pensioners’ retirement funds 
were less profitable.

 The impact assessment of this proposal provides a negative picture of all of its aspects. However, it 
is clear that the Commission wishes to point a finger at the source of the ongoing financial crisis. 
This is also against the backdrop that the consumer and not the financial institutions will have to
foot the bill in the end. The idea of taxing the trading books appears to be a more equitable choice,
also given that there is a difference in applicability of the tax between investment banks and 
commercial banks. Since, as explained here, it is the consumer who will have to pay the final price, 
and since the Member States will be disproportionately affected, this means that the citizens of the 
Member States will have to carry a heavier burden. This should also be considered against the 
possibility that the FTT can be a source of revenue for the European budget. Certainly, this is not to 
be deemed to be one of those cases in which the aims can be better reached at the level of the 
European Union.
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 The reference to pension funds on page 9 of the proposal is unclear and raises some doubts as to 
whether the Commission is not excluding from other funds pensions established under a ‘pension 
trust’. There are also serious doubts as to whether the references to undertakings for collective 
investments in transferable securities (UCITS) and alternative investment funds (AIF) under 
collective investment schemes (see page 17) mean that non-UCITS selling schemes fall under the 
scope of the proposal.

 The proposal also states that, if any party to the financial transaction is established in the EU, the 
FTT is payable. Here, it is understood that the reason behind this is to prevent relocalisation of 
companies outside the EU. However, it is not clear enough whether the tax is also payable in the 
case of persons in the EU transiting outside the EU. One wonders whether this means that the 
reverse charge mechanism applies here (as in the case of value added tax).

 In its proposal, the Commission states that, according to the present Directive on value added tax 
(Council Directive 2006/112/EC), financial transactions are exempt. However, this proposal does 
not mention the proposal for a Council Directive amending Directive 2006/112/EC on the common 
system of value added tax, with regard to the treatment of insurances and financial services. 
Besides this, the proposal ignores the fact that the majority of ‘natural’ persons (consumers) who
buy these products as part of their portfolio from intermediaries will have to pay VAT even on the 
investment consultancy service that they receive from the intermediary.

Proportionality

The proposed measure does not even meet the proportionality principle, as required by the Treaties 
and as should have been demonstrated by the Commission. The supposed ‘targeting’ of institutions 
and transactions that were responsible for the financial crisis is nothing but a European tax measure 
that immediately affects every institution and every transaction, and, at the same time, every kind of 
investor. Apart from this, as has been said above, it should be mentioned that, while the financial 
sector is very important for the European economy, the size of the financial sector in relation to the 
economy of each Member State is different from State to State. This means that, with this proposal,
the tax will affect Member States differently and, in some cases, disproportionately. Therefore, not 
only would this proposal entail negative repercussions for all European jurisdictions, but it would also 
affect some Member States worse than others. Moreover, once introduced, the measure is intended to 
collect a tax that, in practice, will lead to the result that every Member State will (in practice) forever 
lose the possibility of using its own power of whether to tax or not according to the case, when it is 
clear from studies by experts and others that there are means non-detrimental to the sovereignty of a 
State that can be imposed on Member States only, and on which there might even be unanimous 
agreement at European level. This is not such a measure.

Conclusion

Because of the impact on the sovereignty of States, because of the serious consequences anticipated 
from the measure as it stands, particularly for those economies with a relatively large financial sector, 
and because of the fact that the benefits, both for the Member States and for the Union, are 
insignificant compared to the damage, or are, at most, speculative or dubious:

The Parliament of Malta has decided to object to the said proposal and to present this reasoned opinion 
in accordance with the procedure laid down in Article 6 of the Protocol (No 2) on the application of 
the principles of subsidiarity and proportionality, annexed to the Treaty on European Union and the 
Treaty on the Functioning of the European Union.

December 2011
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