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NOTICE TO MEMBERS
(04/2012)

Subject: Reasoned opinion by the Senate of the Republic of France on the proposal for a 
regulation of the European Parliament and of the Council on prudential 
requirements for credit institutions and investment firms
(COM(2011)0452 – C7-0417/2011 – 2011/0202(COD))

Under Article 6 of the Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Senate of the Republic of 
France on the above-mentioned proposal.
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ANNEX

No 42

SENATE

26 December 2011 Ordinary session, 2011-2012

NB: PROVISIONAL TEXT

Only the final version is authentic.

EUROPEAN RESOLUTION

CONTAINING A REASONED OPINION

on conformity with the principle of subsidiarity of the proposal for a regulation on 
prudential requirements for credit institutions and investment firms (E 6787).

Pursuant to Article 73 octies, paragraphs 4 and 5, of the Senate’s Rules of Procedure, the 
Committee on Finance’s motion for a resolution, worded as follows, has become a Senate 
resolution.

See publications: Senate: 179 and 226 (2011-2012).

Article 443 of proposal for a regulation E 6787 gives the European Commission the power to 
impose on the European Union’s financial institutions, by delegated act, stricter prudential 
requirements ‘for a limited period of time’. Use is made of this delegation of powers ‘...where 
this is necessary to address changes in the intensity of micro-prudential and macro-prudential 
risks which arise from market developments...’, by means of an urgency procedure laid down 
in Articles 445 and 446.

Having regard to Article 88-6 of the Constitution,

The Senate makes the following comments:

- Article 443 of this proposal for a regulation does not provide a statement of reasons 
with regard to the subsidiarity principle;

- The delegation of powers granted to the Commission seems to go beyond the basic 
nature of a delegated act, considered in the light of Article 290 of the Treaty on the 
Functioning of the European Union, which states that the Commission can adopt such an act 
‘to supplement or amend certain non-essential elements’ of a legislative act;

- The scope for exercising this delegation of powers – as regards both the conditions for 
adoption of a delegated act and its objective and period of validity – is defined in a broad 
sense and in a vague way.
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The Senate points out that:

- For more effective cover of banking risk, the Basel III ‘second pillar’ allows the 
national authorities to impose additional capital requirements on institutions that come within 
their supervisory remit;

- Regulations (EU) Nos 1092/2010, 1093/2010, 1094/2010 and 1095/2010 of the 
European Parliament and of the Council, of 24 November 2010, which were adopted by the 
European institutions and which are consonant with the principle of subsidiarity, established a 
European financial surveillance system;

- These regulations apportion responsibilities for the supervision and management of 
micro- and macro-prudential risk, particularly in situations of urgency.

The Senate notes that Article 443 of the proposal for a regulation is in a form that allows the 
European Commission to modify this apportionment unilaterally and possibly prejudice the 
principle of subsidiarity.

The Senate therefore thinks that, as it stands, Article 443 of proposal for a regulation of the 
European Parliament and of the Council E 6787 does not comply with Article 5 of the Treaty 
on European Union and Protocol No 2 annexed thereto.

It considers that this delegation of powers must be exercised without prejudice to the powers 
conferred in situations of urgency on the European Systemic Risk Board and the European 
Banking Authority within the framework of the European System of Financial Supervisors 
and without prejudice to the powers conferred on the national authorities under the second 
pillar of the Basel Agreement.

The other articles of the proposal do not call for any comments with regard to the principle of 
subsidiarity.

This text became a Senate resolution on 26 December 2011.

The President

Signed: Jean-Pierre BEL


