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NOTICE TO MEMBERS
(07/2012)

Subject : Reasoned opinion of the Bundesrat of the Federal Republic of Germany on the 
proposal for a Directive of the European Parliament and of the Council on  
alternative dispute resolution for consumer disputes and amending Regulation 
(EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR)
(COM(2011)0793 – C7-0454/2011 – 2011/0373(COD))

Under Article 6 of Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Bundesrat of the Federal 
Republic of Germany on the above-mentioned proposal.
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Bundesrat Publication 772/11 (Decision)

24.01.12

Decision

of the Bundesrat

Chamber for European Affairs

Proposal for a Directive of the European Parliament and of the Council on  alternative dispute 
resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 
2009/22/EC (Directive on consumer ADR)

COM(2011)793 final

On 24 January 2012 the Bundesrat, acting through its Chamber for European Affairs, issued  
the opinion annexed hereto, in accordance with Article 12(b) of the Treaty on European 
Union. 

The decision was taken pursuant to Rule 45 (i) of the Rules of Procedure of the Bundesrat. 

Encl:

Proposal for a Directive of the European Parliament and of the Council on  alternative dispute 
resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 
2009/22/EC (Directive on consumer ADR)

COM(2011)793 final

1. The Bundesrat agrees with the Commission that out-of-court dispute resolution should be 
one means for facilitating the application of consumer law. The resolution of disputes 
outside the national courts may bring benefits for the parties to the dispute. In particular, 
out-of-court dispute resolution is frequently cheaper, more easily accessible and 
procedurally more flexible than dispute resolution by national courts.

2. The Bundesrat supports the Commission’s objective of further boosting cross-border retail 
trade and in particular cross-border e-commerce. If greater use is made of the opportunities 
of cross-border trade, this undoubtedly has the potential to benefit both consumers and 
businesses. The Bundesrat is therefore open to the creation at EU level of confidence-
building measures or additional incentives to cross-border trade, so long as they are 
relevant to the situation and fall within one of the EU’s areas of responsibility.

3. The Bundesrat takes the view that the proposal for a Directive on alternative dispute 
resolution, in its current form, cannot be supported by any of the legal bases under the 
Treaties that are required for action to be taken by the EU. Furthermore the proposal does 
not comply with the principle of subsidiarity.
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4. The proposal for a Directive on alternative dispute resolution is not covered by the stated 
legal basis (Article 114 TFEU) in that it provides for the establishment and funding of a 
comprehensive infrastructure of out-of-court bodies for the resolution of consumer disputes 
arising from the sale of goods or provision of services that would also apply to purely 
internal (national) disputes.

According to the explanatory memorandum to the proposal, its single market dimension –
as required by Article 114 TFEU – consists in the fact that cross-border retail trade can be 
boosted by strengthening consumer confidence in out-of-court dispute resolution systems.

In the Bundesrat’s view it is at least conceivable that the existence of an infrastructure for 
the out-of-court settlement of cross-border disputes would strengthen consumer confidence 
in cross-border trade, and boost consumer demand for products and services offered for 
sale in other Member States. There is, however, no logical reason why the Member States, 
in the interest of promoting cross-border trade, should be required to adopt rules on the 
system of legal protection via out-of-court dispute settlement for purely internal situations.   
The regulation of purely internal disputes has no perceptible effect on consumer motivation 
to shop across borders.

Nor is this necessary in order to secure the proper functioning of the out-of-court resolution 
of cross-border disputes. Specialised alternative dispute resolution bodies can be created 
specifically for cross-border disputes, which give rise to particular additional difficulties 
(language of the dispute resolution, determination of the applicable law, etc.). 

For that purpose there is no need to have recourse to dispute resolution bodies for internal 
disputes. The Bundesrat takes the view that, given the number of disputes and the extent of 
the intervention in Member States’ competences that this represents, it would not be 
proportionate even if one assumes that it would give a boost in future to cross-border retail 
trade.

5. Neither may the proposal in its current form be supported by other potentially relevant 
legal bases such as Article 81(2)(g) TFEU or Article 169(2)(b) TFEU. Measures under 
Article 81(2)(g) TFEU must serve the development of judicial cooperation in civil matters 
having cross-border implications. Accordingly, even were this legal basis to be used, the 
Union’s competence would be confined to measures relating to cross-border disputes. 
Under Article 169(2)(b) TFEU, measures by the EU in the field of consumer protection 
may be taken only to support, supplement and monitor the policy pursued by the Member 
States. However, the decision to establish and fund a comprehensive out-of-court dispute 
resolution system for all consumer disputes arising from sales and service contracts cannot 
be seen as merely supporting the Member States’ consumer policy, even if numerous 
dispute resolution bodies already exist on which the implementation of this measure could 
be based, since the ADR Directive lays for the first time the foundations for a 
comprehensive, state-supervised system with specific quality requirements.

6. Furthermore, in so far as the proposal for an ADR Directive provides for the establishment, 
funding and supervision of a comprehensive infrastructure of out-of-court dispute 
resolution bodies for internal disputes too, it also conflicts with the subsidiarity principle in 
the narrow sense. For the above-mentioned reasons, it is not necessary in the interest of the 
proper functioning of the single market to extend the Directive’s scope to cover internal 
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situations.  For purely internal situations, a system of rules for out-of-court dispute 
resolution by the Member States is sufficient. Only for cross-border disputes does action 
by the EU offer any added value, because out-of-court dispute resolution in cross-border 
disputes can be better organised and mediated at this higher level.

7. The Bundesrat therefore considers it advisable, in accordance with the proposals for 
regulations of the European Parliament and of the Council on a Common European Sales 
Law (Bundesrat publication 617/11 and [comments] on 617/11) and on online dispute 
resolution (BR publication 774/11 and [comments] on 774/11) and with the current 
Mediation Directive (Directive 2008/52/EC of the European Parliament and of the Council 
of 21 May 2008 on certain aspects of mediation in civil and commercial matters, OJ L 136, 
24 May 2008, p. 3) to restrict the scope of the proposed directive to cross-border situations.


