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Subject: Reasoned opinion of the Chamber of Deputies of the Grand Duchy of 
Luxembourg on the proposal for a regulation of the European Parliament and of 
the Council on groundhandling services at Union airports and repealing Council 
Directive 96/67/EC
(COM(2011)0824 – C7-0457/2011 – 2011/0397(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion from the Chamber of Deputies of the 
Grand Duchy of Luxembourg on the above proposal.
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Resolution

The Chamber of Deputies

– having regard to Article 5(3) of the Treaty on European Union (TEU);

– having regard to Rule 169 of the Chamber of Deputies’ Rules of Procedure;

– whereas a proposal for a regulation of the European Parliament and of the Council on 
groundhandling services at Union airports and repealing Council Directive 96/67/EC 
(COM(2011)0824) was referred to the Committee on Sustainable Development;

– whereas the period for checking compliance with the subsidiarity principle expires on 
1 February 2012;

– whereas the Committee on Sustainable Development adopted a reasoned opinion on the 
above legislative proposal at its meeting of 18 January 2012;

has decided to endorse the opinion of the Committee on Sustainable Development, which 
reads as follows:

“The Committee on Sustainable Development expresses reservations concerning the above 
proposal on the following grounds:

1. Preliminary remarks

The fact that Luxembourg airport is the country’s only commercial airport places it in a 
singular position in Europe’s airport network. In terms of annual passenger numbers (1.6 to 
1.8 million), the airport is on the same level as regional airports. In terms of freight volumes 
(close to 650 000 tonnes in 2011), however, it is one of Europe’s leading airports.

As the country’s only airport, it needs to have all of the technical and operational 
infrastructure that national airports require (passenger and cargo aviation, business aviation, 
general aviation, humanitarian aviation and support for police and military operations). 
Owing, however, to space constraints (it is surrounded by a valley to the south of the runway 
and main roads, including a motorway, on the other sides), its capacity is limited.

2. Aims of, and grounds for, the proposal

a) General and specific objectives

The Explanatory Memorandum states that the general objective of the proposal is ‘to enhance 
the efficiency and overall quality of groundhandling services for users (airlines) and end-
users (passengers and freight forwarders) at EU airports’.

The specific objectives include that of ensuring that ‘airlines have an increased choice of 
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groundhandling solutions at EU airports1’.

b) Grounds for the proposal

In the Explanatory Memorandum the Commission states that ‘according to various 
evaluations of the Directive [...], the Directive has achieved the main desired objectives of 
liberalising the groundhandling market at EU airports: the number of service providers has 
increased and groundhandling prices have generally decreased. Moreover, according to the 
airlines, the quality of service has increased with a greater choice of competitors.

Since the adoption of the Directive in 1996, the framework conditions for groundhandling 
services have changed dramatically. In a context of rapidly growing air traffic and capacity 
constraints, the question of the efficiency and quality of services delivered at airports, 
including groundhandling services, is of renewed and increased interest.’

However, consultations on the current directive have shown that the legal framework is no 
longer fit for purpose. ‘The problem identified is twofold: (i) the provision of groundhandling 
services is not efficient enough due to barriers to entry and expansion, and (ii) the overall 
quality of groundhandling services is not keeping pace with evolving needs in terms of 
reliability, resilience, safety and security and the environment.’

Further on in the Explanatory Memorandum, the Commission notes that ‘on 24 January 2007, 
the Commission adopted a report on the application of the Directive which confirmed that the 
main objectives of the Directive had been achieved, but that there were negative trends’.

3. Choice of instrument

The instrument being proposed is a regulation.

The following grounds are given in the Explanatory Memorandum: ‘Other means would not 
be adequate. Considering the new need for minimum, harmonised quality standards at 
airports to implement the gate-to-gate approach and for further harmonisation of market 
access conditions to ensure a fairer competition on the groundhandling market, the flexibility 
offered in 1996 by the choice of a Directive is no longer appropriate. The legal instrument 
has to be of general application.

A Regulation meets the need for harmonisation of groundhandling markets at EU level, an 
issue that was identified as a problem. Most of the difficulties identified with the current legal 
framework are linked to divergent implementation among Member States.

Therefore, the most appropriate legal instrument is a Regulation, since alternative options 
would not be sufficient to achieve the proposed objectives’.

4. Subsidiarity principle

The subsidiarity principle applies insofar as the proposal does not come within the exclusive 

                                               
1 Section 1.3 of the proposal for a regulation.
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competence of the EU. The Explanatory Memorandum has the following to say on the matter:

‘The objectives of the proposal cannot be sufficiently achieved by the Member States because 
airlines operate in a single aviation market and groundhandling providers also operate on a 
European or international market. The framework for groundhandling services cannot be 
addressed at a lower level of regulation. Any individual action at Member State level would 
potentially prejudice the functioning of the internal market.
EU action is better able to achieve the objectives of the proposal. European rules on 
groundhandling services are an essential accompaniment to the European legislation 
underpinning the internal market in aviation, since a fair, transparent and non-discriminatory 
system for the supply of groundhandling services is essential for achieving efficient, high-
quality groundhandling services, which have a key function in the aviation chain.’

5. Assessment of compliance with the subsidiarity principle

a) Aims of the subsidiarity principle

In the framework of the non-exclusive competence of the Union, the principle of subsidiarity, 
enshrined in the TEU, defines the circumstances in which action at EU level takes priority 
over action at national level.

Furthermore, pursuant to Article 5(3) of the TEU, under the subsidiarity principle the EU 
institutions may take action only in areas of joint competence and only where there is a need 
for EU action (because the objectives of the proposed action cannot be sufficiently achieved 
by the Member States) on grounds of added value or economic effectiveness (i.e. the 
proposed action may, owing to its scale or effects, be better carried out at EU level).

In addition to providing a legal basis for EU action in such cases, these provisions seek to 
protect Member States’ ability to take decision and to act, with a view to ensuring that powers 
are exercised as close as possible to the people.

Alongside the principle of subsidiarity, the principle of proportionality also governs the 
exercise of the EU’s competences.

b) Provisions of the regulation that may fail to comply with the subsidiarity principle

While the Committee on Sustainable Development agrees that there are grounds for EU action 
to harmonise the rules governing access to the groundhandling services market and improve 
the system based on a directive adopted in 1996 and a Luxembourgish act of 19 May 1999 
transposing that directive into national law, it considers that several (interlinked) provisions of 
the proposal for a regulation are not in keeping with the principles of subsidiarity and 
proportionality.

Changing the minimum number of service providers in major airports to three (Article 6(2)).

Article 6(2) reads:
‘For airports as referred to in paragraph (1) Member States may limit the number of 
suppliers authorised to provide the following categories of groundhandling services:
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(a) baggage handling;
(b) ramp handling;
(c) fuel and oil handling;
(d) freight and mail handling as regards the physical handling of freight and mail, 

whether incoming, outgoing or being transferred, between the air terminal and the 
aircraft.

However, Member States shall not limit this number to fewer than two suppliers for each 
category of groundhandling services or, for airports whose annual traffic has been not less 
than 5 million passengers or 100 000 tonnes of freight for at least the previous three years, to 
fewer than three suppliers for each category of groundhandling services.’

While the means-related obligation to have two service providers at an airport with an annual 
traffic volume of 50 000 tonnes existing under Directive 96/67/EC may be deemed 
acceptable, the same cannot be said for the result-related obligation to have at least three 
service providers for each of the four restricted service categories referred to in paragraph 1 in 
an airport with an annual traffic volume of at least 100 000 tonnes of freight over a three-year 
period.

The same applies to the result-related obligation laid down in the same article to have two 
suppliers of groundhandling services for passengers in all airports with an annual traffic 
volume of not less than 2 million passengers over a three-year period.

This approach, involving the imposition, by means of a directly applicable regulation rather 
than measures that may be transposed into national law, of a minimum number of operators 
irrespective of local economic and space-related conditions does not comply with either the 
principle of subsidiarity or that of proportionality. 

The stated objective of enhancing the efficiency and overall quality of groundhandling 
services has already been more than sufficiently achieved by means of the transposition of 
Directive 96/67/EC into national law. As the Explanatory Memorandum clearly states, ‘the 
Directive has achieved the main desired objectives of liberalising the groundhandling market 
at EU airports: the number of service providers has increased and groundhandling prices 
have generally decreased. Moreover, according to the airlines, the quality of service has 
increased with a greater choice of competitors’.

The ‘negative trends’ on which the Commission’s approach appears to be based emerged as a 
result of consultations that in fact provided substantial corroboration for the Commission’s 
finding that airlines have a broader choice and prices have fallen. The market has changed 
since 1996, and the figures (sources: ACI Europe 2010 and Commission 1996) show that 
independent groundhandling service providers now have a 45% share of the market (7% in 
1996), airlines a 39% share (68% in 1996) and airport managing bodies a 16% share (25% in 
1996). The Commission has failed to provide sufficient evidence, backed up by statistics, of 
the need for it to take action to further deregulate the minimum number of groundhandling 
service providers.

The need for the third-party groundhandling market to be further opened up is also called into 
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question by the fact that the quality and performance objective could be met by means of 
national measures not involving an increase in the minimum number of service providers to 
three at airports handling more than 100 000 tonnes of freight (subsidiarity principle) which 
would take greater account of the differences between the airports affected. A more 
individually focused approach could be taken, under which an independent national authority 
would carry out an overall assessment of the competition situation at a given airport, making 
it possible for account to be taken of the views of the local users committee and of the 
makeup of the market concerned.

Furthermore, in addition to the fact that there is no need to impose a specific number of
groundhandling providers on all airports with a given traffic volume, doing so will not help to 
achieve the general objective of higher quality and greater efficiency.

On the contrary – and this is particularly true in the freight sector – imposing the general 
requirement that there must be three third-party handling providers could be counter-
productive in that two operators will be obliged to divide up the share of the market subject to 
competition after the largest operator (which, in Luxembourg, handles 75% of the freight) has 
selected a groundhandling provider.

The sustainable economic development of those two operators is made even more unlikely by 
the fact that several European airports, including Luxembourg Airport, have found it 
extremely difficult to find, or replace, the second freight service provider that is a minimum 
requirement under the current rules – a situation that may be due, among other things, to the 
market as a whole having become more volatile and there being a greater degree of 
substitution between rival airports. It should be added that at airports such as Luxembourg 
Airport where only one of the two minimum requirements is met and freight is handled almost 
exclusively by all-cargo aircraft, there is little scope for operational synergies between freight 
and passenger services.

In view of this, two operators are likely to be operating at below critical mass, and this will 
result in highly variable market shares and make it extremely difficult to maintain suitable 
quality and pricing standards. In an economic environment of this kind, the operators will be 
unable to guarantee stable standards of quality and performance and this will result in more, 
rather than fewer, problems with service quality and the security and safety of airport 
operations, to the detriment of airport users and of the managing bodies that are supposed to 
improve coordination of their activities. This is particularly true for airports with major 
ground infrastructure constraints, such as Luxembourg Airport.

It should be stressed that, in this respect, the Committee on Sustainable Development’s 
position reflects that of the ACI (Airports Council International), which has stated its 
opposition to an increase in the minimum number of third-party handling providers, pointing 
in this connection to the major problems which occurred in the winter of 2010, when some 
independent groundhandling providers ran out of aircraft deicing products, and to the risks 
arising from sub-standard bus services.

Furthermore, in a joint press release of 1 December 2011, the ACI, the ETF (European 
Transport Workers’ Federation) and the ASA (Airport Services Association), three of the four 
social partners in the groundhandling market, stated their opposition to the uncontrolled 
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deregulation being proposed by the Commission.

As to the legal instrument, while the use of a regulation rather than a directive may be 
justifiable for measures seeking to ensure that minimum quality standards are maintained at 
European airports, there is no justification for its use in the matter before us.”


