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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Bundesrat of Austria on the 
above-mentioned proposal.
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ANNEX

Reasoned Opinion

of the Bundesrat Committee on EU Affairs of 24 May 2012

pursuant to Article 23g (1) of the Austrian Constitution in conjunction with Article 6 of 
Protocol No 2 on the application of the principles of subsidiarity and proportionality

COM(2012) 150 final

Proposal for a Regulation of the European Parliament and the Council amending Directives 
1999/4/EC, 2000/36/EC, 2001/111/EC, 2001/113/EC and 2001/114/EC as regards the powers 
to be conferred on the Commission (77810/EUXXIV.GP)

A. Opinion

The proposal under consideration is incompatible with the principle of subsidiarity.

B. Justification

Under the Treaties, the Commission has almost no legislative powers of its own. Secondary 
legislative acts which have been adopted in the Council or in both the Council and Parliament 
as basic legislative acts but whose rules are so detailed that the Council cannot reasonably be 
expected to deal with them should therefore be referred back to the Commission by the 
Council in the framework of Articles 290 and 291 TFEU. Whilst the use of implementing acts 
(comitology) is a very workable instrument for considering complex rules, it nevertheless 
raises the issue of how far such rules still remain democratic or indeed whether they comply 
with the principle of subsidiarity. It is very unclear what options are open to the Member 
States to state their opinions.

The Commission proposal under consideration talks of a 'new philosophy' and a 
corresponding alignment of rules in respect of the implementing powers. The Commission did 
not consider that there was any need for it to conduct an impact assessment.

It also decided with regard to the principle of subsidiarity that the proposal falls under shared 
competence between the EU and the Member States and thus complies with the subsidiarity 
principle. This view is not shared by the Bundesrat Committee on EU Affairs.

In the view of the Members of the Bundesrat, it is not definitively clarified whether the fruit 
juice directive published in the Official Journal on 27 April 2012 still leaves it to the Member 
States to determine the official designation of food products and to what extent amendments 
to this end arise. 

There is an evident tension between the possibility for delegated acts in accordance with 
Article 290 TFEU and the powers granted to national parliaments to conduct subsidiarity 
checks. Article 290 TFEU should therefore be interpreted in a restrictive sense.

The proposal under consideration goes far beyond this: contrary to Article 290 TFEU, no 
duration is specified for the Commission’s power to adopt delegated acts; this power may be 
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revoked, admittedly, but no specific time period is set.  The objective and content remain 
completely undefined; only the object - technical characteristics, product names and 
definitions - is specified. This confers on the Commission insufficiently precisely determined 
legislative powers in areas which may, for example in connection with traditional or regional 
designations, have a material effect on the implementing powers of the Member States. 
Lastly, whilst experts are to be consulted in the preparation of these legislative acts, there is 
no provision for the Member States or the national parliaments to be able to nominate experts 
for these consultations.

In accordance with the European legal principle of potestas delegata non delegatur and in 
view of the conception in the Treaties of the powers of the Union in accordance with the 
principle of conferral, it is not, however, possible for the Council and the European 
Parliament to eliminate subsidiary assessment by the national parliaments by conferring 
legislative powers on the Commission.  That is, however, precisely what is intended to happen 
on the basis of the proposal in question.

For these reasons, the Bundesrat considers that the proposal under consideration is 
incompatible with the principle of subsidiarity enshrined in Article 5 of the Treaty on 
European Union.


