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NOTICE TO MEMBERS
(02/2013)

Subject: Reasoned opinion by the Senate and the House of Representatives of the Kingdom 
of the Netherlands on the proposal for a directive of the European Parliament and 
the Council on improving the gender balance among non-executive directors of 
companies listed on stock exchanges and related measures
(COM(2012)0614 – C7-0382/2012 – 2012/0299(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

In accordance with Parliament’s Rules of Procedure the Committee on Legal Affairs is 
responsible for compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Senate and the House of 
Representatives of the Kingdom of the Netherlands on the above-mentioned proposal.
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ANNEX

Parliament of the Kingdom of the Netherlands

Subject:

Reasoned opinion (subsidiarity) on the proposal for a directive on improving the gender 
balance among non-executive directors of companies listed on stock exchanges 
(COM(2012)614)

In accordance with the established procedure, the Senate and the House of Representatives of 
the Kingdom of the Netherlands have checked the proposal for a directive on improving the 
gender balance among non-executive directors of companies listed on stock exchanges 
(COM(2012)614) against the subsidiarity principle, thereby applying Article 5 of the Treaty 
on European Union and Protocol 2 to the Treaty on the Functioning of the European Union on 
the application of the principles of subsidiarity and proportionality.

This letter is to inform you of the opinion of the Senate and the House of Representatives of 
the Kingdom of the Netherlands. Identical letters have been sent to the European Parliament, 
the Council and the Dutch Government.

A majority both of the Senate and of the House of Representatives considers that this proposal 
conflicts with the subsidiarity principle1. Under the subsidiarity principle the EU does not take 
action unless it is more effective than action taken at national level, i.e. if the objectives of the 
proposed action cannot be adequately achieved by the Member States acting alone. In the 
view of the Senate and of the House of Representatives of the Kingdom of the Netherlands 
this is not the case.

Under the terms of Article 157(3) of the Treaty on the Functioning of the European Union, the 
EU is authorised to adopt legislation to ensure the application of the principle of equal 
opportunities and equal treatment of men and women in matters of employment and 
occupation. The Commission is now proposing a directive under which at least 40% of the 
non-executive director positions in listed companies are to be held by members of the under-
represented sex.

However, the proposal fails to make sufficiently clear why the proposed measures are needed. 
It is also not clearly shown why legislation needs to be adopted at European level to achieve 
this end. Nor is it clear why the compulsory percentage was set at 40%. Finally, it is unclear 
how the Internal Market would be disrupted, as the Commission claims, and it is not entirely 
obvious what the impact of the proposed legislation is intended to be.

 The Commission states that national policies have proved inadequate to achieve the 
directive’s aim of ensuring that more women reach the top jobs in business. However, it is not 
possible to conclude that national initiatives are not successful, given that most of them are 
still in the early stages and have not had an opportunity to show their effectiveness. It is even 

                                               
1  This majority comprises the VVD [People’s Party for Freedom and Democracy], SP [Socialist Party], PVV 
[Party for Freedom], CDA [Christian Democratic Appeal] and ChristenUnie [ChristianUnion] parties in the 
Senate, and of the VVD, SP, PVV, CDA and ChristenUnie parties in the House of Representatives.
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possible that the European proposal would have a disruptive effect on national gender balance 
initiatives that are working perfectly well.

The Senate and the House of Representatives of the Kingdom of the Netherlands endorse the 
importance of equality between men and women in matters of employment and occupation.  
Accordingly, in the Netherlands a target figure of 30% for the supervisory boards and boards 
of directors of major companies will be in force from 1 January 2013. The adoption of 
European rules – with a different objective, a different target group, a different timetable and 
the introduction of sanctions – would hinder this national initiative and does not give the 
national approach sufficient time to achieve a result.

The Commission also cites the need to harmonise national policy with a view to the proper 
functioning of the Internal Market. However, it cannot be demonstrated that the existence of 
different national gender equality initiatives has a disruptive effect on the Internal Market. 
That might be true if in some countries the underrepresented sex had no opportunity to reach 
top-level positions in business. However, that is not the case.

Nor is there any evidence of the effectiveness of setting a compulsory target figure. There are 
very few countries where this has been tried, and even in those countries the initiatives have 
been running for such a short time that it is not yet possible to state whether the policy is 
successful. Furthermore, imposing an across-the-board requirement for listed companies fails 
to take account of the specific situation of individual companies. There is also insufficient 
scientific evidence to show that 40% is the most effective level for the compulsory percentage 
in view of the aim to be achieved and the situation of many Member States. It would therefore 
be better to wait for clear results from the national initiatives and allow Member States to 
learn from the evaluation of these national initiatives, rather than setting compulsory 
percentages at this stage. 

Neither has it been shown that the proposed means of achieving equal opportunities for men 
and women, namely by ‘proportionate and dissuasive sanctions’, is effective. There are 
national initiatives without compulsory sanctions which have accompanied an upward trend in 
the participation of women in top-level positions in business. It is therefore fair to ask why the 
Commission is hindering this trend with a requirement to impose dissuasive sanctions. It is 
also unclear what Member States should do, if sanctions are to be imposed, in the event of 
non-compliance.  It is not obvious when Member States will comply with the proposed 
directive.

The Senate and the House of Representatives of the Kingdom of the Netherlands therefore see 
no need for, and no added value in, the Commission’s intervention via legislation in existing 
national initiatives aimed at equal opportunities for men and women in top-level posts in 
business.


