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Subject: Reasoned opinion by the Polish Diet on the proposal for a Directive of the 
European Parliament and of the Council on improving the gender balance among 
non-executive directors of companies listed on stock exchanges and related 
measures
(COM(2012)614 – C7-0382/2012 – 2012/0299(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Polish Diet on the above-
mentioned proposal.
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ANNEX

RESOLUTION of the Sejm of the Republic of Poland

4 January 2013

on finding the draft directive of the European Parliament and of the Council on 
improving the gender balance among non-executive directors of companies listed on 

stock exchanges and related measures non-compliant with the principle of subsidiarity

The Sejm of the Republic of Poland, pursuant to Article 148cc of its Rules of Procedure, finds 
the draft directive of the European Parliament and of the Council on improving the gender 
balance among non executive directors of companies listed on stock exchanges and related 
measures (COM/2012/0614) non-compliant with the principle of subsidiarity as laid down in 
Article 5(3) of the Treaty on European Union. The proposal fails to comply with the principle 
of subsidiarity in that it does not prove that its objectives can be better achieved at EU level 
than at national level. The reasoned opinion, containing the grounds upon which the Sejm 
finds the draft directive to be non-compliant with the principle of subsidiarity, is included as 
an annex to this resolution.

SPEAKER OF THE SEJM
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Annex to the resolution of the Sejm of the Republic of Poland of 4 January 2013 

Reasoned opinion of the Sejm of the Republic of Poland of 4 January 2013

setting out the reasons why the Sejm finds the draft directive of the European 
Parliament and of the Council on improving the gender balance among non-executive 

directors of companies listed on stock exchanges and related measures to be 
non-compliant with the principle of subsidiarity

The Sejm of the Republic of Poland finds the draft directive of the European Parliament and 
of the Council on improving the gender balance among non executive directors of companies 
listed on stock exchanges and related measures (COM/2012/0614) non-compliant with the 
principle of subsidiarity as laid down in Article 5(3) of the Treaty on European Union. The 
proposal fails to comply with the principle of subsidiarity in that it does not prove that its 
objectives can be better achieved at EU level than at national level.

The aim of the directive is ‘to ensure a more balanced representation of men and women 
among the non-executive directors of listed companies by establishing measures aimed at 
accelerated progress towards gender balance’ (Article 1).  The Sejm takes the view that the 
proposal does not ensure that this objective will be ‘better achieved’ – within the meaning of 
Article 5(3) of the Treaty on European Union and Article 5 of the Protocol (No 2) on the 
application of the principles of subsidiarity and proportionality annexed to the Treaty on 
European Union and to the Treaty on the Functioning of the European Union – than at 
Member State level on the basis of national legislation.

In order to justify the need to introduce the measures set out in the draft, the Commission 
points to the inadequate representation of women on the boards of publicly listed companies 
in the Member States and to the fact that the situation has not significantly improved, in spite 
of the measures taken so far by the Member States. The Sejm points out that the Commission 
perceives the issue of gender imbalance on the boards of companies solely in terms of the 
number of women, defined as a percentage, who are currently occupying positions on the 
boards of the largest publicly listed companies.  The Commission has not put forward any 
analysis looking into the reasons for this phenomenon in individual Member States. A more 
reliable measure in this regard would be a comparison of the number of women who applied 
for the highest positions in companies in individual Member States, but who were ultimately 
rejected. This would allow the sources of the problem, which may differ from one Member 
State to another, to be better identified. In the absence of such an analysis, it is impossible to 
vouch for the accuracy of the draft’s main assumption, namely that a lack of transparency in 
recruitment procedures and in selection criteria for positions is responsible for the lack of 
progress in achieving greater gender diversity among companies’ board members. The 
absence of such an analysis also means that the introduction of a uniform binding measure 
enforcing ‘parity’ throughout the EU could turn out to be nothing but a red herring, rather 
than an effective and genuine means of changing the status quo. It is the opinion of the Sejm 
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that the draft provisions will be unable to achieve the objectives put forward by the draft’s 
author: enhancing the quality of decision-making and improving the EU’s economic growth 
(Recitals 8 and 9). Without knowing the root of the problem, it is impossible to state with any 
certainty that the proposed way of resolving it will be effective.

It must be borne in mind that the issue of the powers and rules on appointments and removals 
of publicly traded companies has so far not been harmonised at EU level. Even in an area of 
such fundamental importance as companies' management models (one-tier or two-tier board 
systems), the Member States’ legal systems differ greatly. If a fundamental issue such as a 
company’s appointment of non-executive directors or a board of directors does not form a 
barrier to the development of the internal market, then it is even less plausible that regulations 
on women's participation in these boards should form such a barrier. In the document 
concerned, no data was cited to back up the assertion that a lack of regulations on gender 
equality had a negative impact on investors’ decisions to acquire shares in a company, nor 
was it clear how the solutions proposed by the directive would improve companies’ financial 
performance. There was also a lack of evidence concerning the negative impact on the 
functioning of the internal market of the lack of regulations on gender equality on companies' 
boards.

Furthermore, establishing a quota for female participation of at least 40% with sole reference 
to non-executive directors’ posts is non-compliant with the principle of subsidiarity. The 
explanatory memorandum states that ‘the proposal refrains from establishing a fixed binding 
objective for executive board members, due to the greater need for sector-specific knowledge 
and experience in the day-to-day management of a company’ (point 2 of the explanatory 
memorandum – ‘Results of consultations with the interested parties and impact assessments’). 
 The solutions proposed only promote women in roles demanding less sector-specific 

knowledge and less management experience, all of which serves to perpetuate stereotypes 
instead of eradicating them. This could lead to consequences very different from those 
anticipated, including entrenching the reluctance to entrust women with non-executive 
director positions.

In the Sejm’s opinion, this violates the principle of proportionality. According to the 
Commission, the insufficient representation of women on the boards of companies is largely 
due to a lack of transparency in recruitment procedures and eligibility criteria for those posts. 
In that case, in order to achieve the directive's objective, it would be sufficient to adopt 
measures at EU level to ensure that the selection criteria for company board members are 
objective, without establishing binding quotas.

The Sejm also calls attention to the violation of the principle of conferred specific powers. 
Pursuant to Article 5(2) of the TEU, the European Union acts only within the limits of the 
competences conferred upon it by the Member States in the Treaties to attain the objectives 
set out therein. Competences not conferred upon the Union in the Treaties remain with the 
Member States. The legal basis put forward for the proposed directive is Article 157(3) of the 
TFEU. The provisions of Article 157(1) and (2) of the TFEU use the term ‘worker’. The 
Court of Justice pointed out that this is an autonomous concept of EU law and that it signifies 
a person who, for a certain period of time, performs services for and under the direction of 
another person in return for which he receives remuneration (judgment of the Court of Justice 
of 3 July 1986 in Case 66/85 Deborah Lawrie-Blum v Land Baden-Württemberg, points 16 
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and 17, and judgment of the Court of Justice of  13 January 2004 in Case 256/01 Allonby v 
Accrington and Rossendale College, points 67-71). However, Article 157(3), which is the 
direct legal basis for the adoption of the proposed directive, does not use the term ‘worker’, 
but rather refers to concepts of work and employment. A systemic interpretation leads to the 
conclusion that these concepts refer to a relationship in which one party is a worker as, 
defined in Article 157(1) and (2) of the TFEU. Pursuant to Article 2(5) of the draft directive, 
the directive is to apply to any member of a supervisory board. However, holding a position 
as a member of a supervisory board is not always analogous to employment (within the 
meaning of the TFEU) within a company. There are instances in which the element of being 
under direction, or even of receiving remuneration, is absent. The cited provision would only 
authorise the adoption of gender-equality measures in the area of work and employment. The 
proposal does not take into consideration the different forms of employment of supervisory 
board members in the individual Member States. Consequently, the scope of the draft 
directive would be extended beyond the legal basis for its adoption.

In summary, the Sejm takes the view that the draft directive of the European Parliament and 
of the Council on improving the gender balance among non executive directors of companies 
listed on stock exchanges and related measures (COM(2012)0614) is in violation of the 
principles of subsidiarity, proportionality and conferred specific powers.


