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Under Article 6 of the Protocol (No 2) on the application of the 
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principles of subsidiarity and proportionality, any national parliament 

may, within eight weeks from the date of transmission of a draft 

legislative act, send the Presidents of the European Parliament, the 

Council and the Commission a reasoned opinion stating why it 

considers that the draft in question does not comply with the principle 

of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal 

Affairs is responsible for compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Greek 

Parliament on the above-mentioned proposal.
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ANNEX

The Special Standing Committee on European Affairs, the 

Standing Committee on Social Affairs and the Standing 

Committee on Production and Trade of the Hellenic Parliament

meeting on Wednesday 20 February 2013 under the chairmanship of 

Ioannis Tragakis, Deputy Speaker, examined the proposal for a 

Directive of the European Parliament and of the Council on the 

approximation of the laws, regulations and administrative provisions 

of the Member States concerning the manufacture, presentation and 

sale of tobacco and related products (COM (2012)788).

Having examined:

- the text of the proposal for a directive,

- the observations of the Ministry of Health and the Ministry of 

Agricultural Development and Food,

- the oral statement by Andreas Lykourentzos, Minister for Health,

- the oral statement by Christina Papanikolaou,

 Secretary-General for Public Health,
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- the oral statement by Dimitris Melas, Secretary-General for Rural 

Development and Food,

The members of the above committees agreed on the following:

Legal basis

The main purpose of the proposal for a directive revising Directive 

2001/37/EC is to improve the operation of the internal market and, in 

particular,

(a) update already  harmonised areas,

(b) address product-related measures not yet covered by the Tobacco 

products Directive (TPD) and

(c) ensure that the provisions of the directive are not circumvented by 

the placing on the market of products not compliant with the TPD.

It was therefore appropriate to select Article 114 TFEU as the legal 

basis. Given that health protection is referred to only in connection 

with Article 114(3) and not as a principal objective, the Commission 

must, in its proposals submitted under Article 114(1), seek to ensure a 

high level of health protection.  

Views - Observations
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Regarding the substance of the proposal for a directive

 Prohibited products (Article 12)

The proposal for a directive seeks to prohibit certain tobacco 

products deemed to be misleading, such as cigarettes with a 

diameter of less than 7.5mm or mentholated cigarettes. However 

the relevant studies contain no evidence to suggest that such

provisions will usefully serve the objectives of the directive. On the 

contrary, they will lead to interference with the internal market and 

distortion of  free competition in the tobacco sector, given that  

smokers will either choose for their consumption cigarettes of a 

diameter generally available, that is to say those produced by the 

major tobacco manufacturers, or purchase illicit products failing to 

comply with the quality control standards in the European tobacco 

sector and hence in all probability more harmful to the health of 

consumers, with the added side-effect of eroding state revenues as a 

result of increased illicit trading.

Insufficient attention was given to this provision during public 

consultations on the proposals contained in the directive under 

review, thereby undermining the Commission’s smart regulation 

initiative and in practical terms depriving stakeholders of the 

opportunity to put forward their arguments to this effect.
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 Warning messages  on packaging – combined warnings –

minimum dimensions  – use of photographs (Articles 8 and 9)

The provisions of the proposal for a directive concerning the 

percentage of the surface area to be covered by health warnings and 

the minimum dimensions thereof are likely to result in completely 

uniform packaging and hence the disappearance of certain types of 

packets,  which will in no way contribute to achieving the 

objectives of the proposal for a directive. On the contrary, 

standardised of pack sizes with photographs on 75% of their 

surface area will lead to further distortion of competition, favouring 

multinational brands. The disappearance of different package 

formats, coupled with the impossibility of promoting registered 

brands, will restrict competition in terms of pricing, detracting from 

product quality to the detriment of public health. (According to 

Eurobarometer the factors influencing the consumer choice are (a)  

taste, (b)  brand, (c) price, (d) nicotine, tar and carbon monoxide

content and (e)  packaging.)

No public consultations were held concerning the provision 

regarding the minimum dimensions of health warnings.

 Provisions concerning traceability and security features

The provisions of Article 14 of the proposal for a directive go 

further than the corresponding provisions of the Protocol to 

Eliminate Illicit Trade in Tobacco Products drawn up in November 

2012 by the World Health Organisation with the EU playing a 



CM\928118EN.doc 7/10 PE506.076v01-00

EN

decisive role.

 Notification of novel tobacco products (Article 17)

While the proposal for a directive authorises novel tobacco 

products under certain conditions, it prohibits any indication, even 

where substantiated, that such products are less harmful to the 

health of consumers, thereby undermining the secondary objective 

of the proposal, which is to ensure a high level of health protection,

and discouraging innovatory processes for the development of

products less harmful to health.

Principle of proportionality

Doubts are being expressed as to compliance with the principle of 

proportionality and the extent to which equivalent results might not be 

achieved less stringent measures. For example, in the provision 

prohibiting mentholated cigarettes or cigarettes with a diameter of less 

than 7.5mm no consideration is given to the possibility of allaying

concerns regarding misleading products by means of indications on 

the packaging matching the health warnings. 

Principle of subsidiarity

Concerning the principle of subsidiarity it would be useful to examine 
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(a) the extent to which there are substantial differences between the 

policies of the 27 EU Member States regarding tobacco products 

which need to be brought into line and (b) whether the measures 

introduced under the amended proposal are actually serving the 

purpose, that is to say, the more efficient operation of the internal 

market.

Neither the explanatory statement to the proposal for a directive nor 

the impact assessment report contain anything to suggest that the 

differences between national policies are so substantial as to give rise 

to legitimate concerns regarding the functioning of the internal market 

or justify intervention by the Union legislator. This  would be the case, 

for example, if certain tobacco products were banned in some 

countries and not in others or if the packaging of tobacco products

differed so widely from one country to another that, in the absence of 

restrictions,  it could be reasonably considered detrimental to the 

functioning of the internal market . However, this does not emerge 

from the explanatory memorandum or from the Commission's impact 

assessment report.

The explanatory memorandum indicates that citizen mobilisation 

campaigns had a decisive effect on the quantitative data of the public 

consultation, those responding being opposed to the envisaged TPD 

modifications. This deviates significantly from the Eurobarometer

survey published in May 2012 indicating that EU citizens are largely 
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in favour of tobacco control measures. According to the same survey, 

65% of European citizens did not consider that warnings on cigarette

packaging affected consumer attitudes to smoking while 70% of them 

did not consider that they deterred young people from smoking. From 

this it emerges that the public considers it necessary to take measures 

to combat smoking but that the measures proposed by the Commission 

in its amended proposal are failing to achieve their objectives in terms 

of high level of health protection. 

Moreover, with regard to the primary objective, that is to say, a more 

efficient internal market, many of the provisions, as analytically 

demonstrated above, not only are failing to create equal terms of 

market competition but are, on the contrary, distorting competition 

and disrupting the internal market.   

In addition, under Article 24(2), national legislators are authorised to

impose more stringent provisions than those of the proposed directive,

something which clearly runs counter to the basic objective of 

harmonising national policies.

Finally, the proposal contains a large number (16) of delegated acts 

adopted by the Commission, some of which refer to the substance of 

the legislative proposal, for example, harmonisation of maximum 

nicotine, tar and carbon monoxide content. Such indefinite carte 

blanche regarding legislative provisions of substance runs counter to 

Article 290 TFEU.
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Consequently, as it stands, the proposal for a directive fails to comply 

with the principle of subsidiarity, since there is nothing in the 

explanatory memorandum or the impact assessment report to suggest

that the intended objectives can in fact be achieved more effectively at 

EU level.


