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Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Estonian Parliament on the 
above-mentioned proposal.
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ANNEX

REASONED OPINION FOR THE PRESIDENTS OF THE EUROPEAN 
PARLIAMENT, THE EUROPEAN COMMISSION AND THE COUNCIL OF THE 

EUROPEAN UNION CONCERNING THE NON-COMPLIANCE WITH THE 
SUBSIDIARITY PRINCIPLE OF THE PROPOSAL FOR A DIRECTIVE OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL AMENDING COUNCIL 

DIRECTIVES 78/660/EEC AND 83/349/EEC AS REGARDS DISCLOSURE OF NON-
FINANCIAL AND DIVERSITY INFORMATION BY CERTAIN LARGE 

COMPANIES AND GROUPS

Pursuant to Rule 152(6)(1) of the Rules of Procedure of the Estonian Parliament, Article 5(3), 
second paragraph, second sentence, of the Treaty on European Union and Article 6(1), first 
sentence, of the Protocol on the application of the principles of subsidiarity and 
proportionality annexed to the Treaty on the Functioning of the European Union, the Estonian 
Parliament decides:

1. to deliver a reasoned opinion to the Presidents of the European Parliament, the European 
Commission and the Council of the European Union concerning the non-compliance with the 
subsidiarity principle of the proposal for a Directive of the European Parliament and of the 
Council amending Council Directives 78/660/EEC and 83/349/EEC as regards disclosure of 
non-financial and diversity information by certain large companies and groups, on the 
following grounds:

1.1. The European Union may act in areas which do not fall within its exclusive competence 
only if and in so far as the objectives of the proposed action cannot be sufficiently achieved 
by the Member States, either at central level or at regional or local level, but can rather, by 
reason of the scale or effects of the proposed action, be better achieved at Union level. In the 
Explanatory Memorandum on the proposal for a directive referred to above, the European 
Commission states that a number of Member States have already adopted legislation requiring 
companies to disclose non-financial information. It remains incomprehensible why action at 
Member State level is not sufficient and why there should be a need for intervention at 
European Union level.

1.2. The European Commission has not explained why, among the possible instruments, it 
has opted for a directive, imposing on Member States a binding obligation to require large 
companies and groups to disclose non-financial information. This area ought first to be 
regulated at EU level by means of non-binding measures. An alternative to a directive would 
be Commission recommendations to attain the set objective.

1.3. At present, company law primarily falls within the competence of the Member States 
and the existence of businesses is generally based on the law of a Member State. This is
confirmed by the established case-law of the Court of Justice of the EU, under which 
companies, as creatures of national law, exist only by virtue of the national legislation which 
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determines their incorporation and functioning (judgment of the Court of Justice of 27 
September 1988 in Case No 81/87 Daily Mail and General Trust, [1998] ECR 5483, 
paragraph 19; judgment of the Court of Justice of 16 December 2008 in Case No C-210/06 
Cartesio, [2008] ECR 1-9641, paragraph 104, and judgment of the Court of Justice of 12 July
2012 in Case No C-378/10 VALE Épitési kft, not yet published in the European Court Reports, 
paragraph 27). Thus it is for the Member States to decide to decide on the right balance 
between companies’ obligations and freedom of establishment and by means of what action 
that balance should be struck. A requirement for companies to disclose their capital and 
liabilities, financial status and profit or loss is sufficient to protect the lasting interests of 
capital companies. It is questionable whether a requirement to disclose non-financial 
information would defend those interests to a greater extent.
1.4. It is doubtful whether the European Commission’s proposal for a directive is founded 
on the correct legal basis. The proposal refers to Article 50(1) TFEU, pursuant to which the 
European Parliament and the Council may adopt directives to attain freedom of establishment 
in particular fields. It is incomprehensible how a requirement for large companies to disclose 
non-financial and diversity information will help to attain freedom of establishment. Above 
all, disclosure of non-financial information will increase administrative burden for companies, 
and this is, if anything, a measure which will have the opposite effect to that of promoting 
freedom of establishment.

2. This decision enters into force upon its signature.


