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Facts and figures
More than 11.7 million EU citizens (2.3%) live in a Member State other than their country of 
origin. 13% of all marriages within the EU have a connection with a different Member State1. 
Many people own assets, and particularly real estate, in another Member State. Europeans are 
increasingly making use of their fundamental freedoms2, and this trend is set to carry on 
growing. A death with cross-border dimensions (there are currently estimated to be around 
580 000 cases a year, with bequeathed assets of some EUR 130 billion a year) presents 
difficult and often insoluble problems.

Current legal situation
If a Spanish national lives in France (habitual residence), when he dies, according to the law 
of his country of origin (Spain), his succession, including all his property, is governed solely 
by Spanish law. This applies regardless of where his property is, whether in Spain, France or a 
different country. According to French law, however, all elements of his succession are 
governed by French law, though this time excluding any real estate owned, which usually 
comes under the law of its location. It is thus possible for the same estate to be governed by 
the succession laws of more than one country. These succession laws can be widely different, 
even on such questions as who is the heir or the shares in the succession or reserved portions 
of the estate.  For instance, if one spouse in a childless marriage dies, the surviving spouse 
may be the sole heir under one legal system, while under the law of the other country the 
deceased’s parents may be co-heirs with the spouse.  Both legal systems claim to be 
applicable, including for property in the other country. The result is an international conflict 
of laws that cannot be resolved by, say, a higher judicial authority at transnational level.

Consequently, judgments in succession cases are not reciprocally recognised, not enforceable 
and also not covered by the Brussels I Regulation3. The only international agreement that 
should be mentioned here is the Hague Convention of 5 October 19614, although this relates 
only to formal matters and has also not been ratified by all the Member States. The Hague 
Convention on the law applicable to succession5of 1 August 1989, which in principle deals 
with the issue covered by the regulation we are discussing here, has not so far come into 
force. Only the Netherlands has codified the provisions of this Convention as Dutch 
International Private Law (IPL).

Difficult disputes can also arise within a State, such as on how far property in another country 
should be taken into account when sharing out assets or calculating reserved portions of 
estates.

Causes in IPL
The cause of this contradictory legal situation lies in the fact that countries have different IPL 
on succession, which is purely domestic law.

                                               
1See the introduction to the Green Paper ‘Less bureaucracy for citizens: promoting free movement of public 
documents and recognition of the effects of civil status records’ (COM(2010) 747).
2See the Qualitative Eurobarometer survey on ‘European citizenship – Cross-border mobility’, August 2010.
3Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters (OJ L 12, 16.1.2001, p. 1).
4The Hague Convention of 5 October 1961 on the conflicts of laws relating to the form of testamentary 
dispositions.
5The Hague Convention of 1 August 1989 on the law applicable to succession to the estates of deceased persons.
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Spain, like many other EU Member States, takes account in its IPL of the nationality of the 
testator, all of whose property is then governed by the law of his country of origin. France’s 
IPL represents the other basic principle which has been followed by a number of other EU 
Member States. This provides for fragmented succession: the testator’s movable property 
(movables, particularly financial assets) is governed by the succession law of the State in 
which the testator has his habitual residence, while real estate (immovables) comes under the 
succession law of its location (lex rei sitae).

Although these two basic concepts are the most common, they are not the only ones in the 
Member States, and other IPL questions are dealt with differently from one State to another, 
starting with the interpretation of terms such as ‘habitual residence’, ‘movables’ or 
‘immovables’, or the treatment of multiple nationality. Many Member States allow testators to 
choose the law that should apply to their succession, within a certain framework. Other 
Member States refuse to do this, but may or may not recognise that others allow it. Even the 
important question of renvoi is dealt with differently. The wide range of situations is 
extremely complicated, and we can only give a flavour of the many contradictions involved. 
Even when two Member States apply the same law of succession, such as the law of the 
testator’s country of origin, disputes cannot be ruled out because judicial decisions on the 
interpretation of a will, say, may be different in each State and may not be reciprocally 
recognised.

Problems for Europe’s citizens
This situation is becoming increasingly unacceptable for Europe’s citizens.

It is difficult for heirs, who do not know how many laws of succession apply to their 
inheritance, which they are and what consequences they will have.

It is also difficult for people wishing to settle their own succession. To ensure that they 
achieve the desired results they not only need to be familiar with the rules on succession in the 
various countries, they also need to examine each country’s IPL. Both of these will require 
them to consult advisers. In addition, there may still be uncertainty if they change residence or 
relocate their assets. Even if their residence and asset distribution remain unchanged, they still 
need to keep a constant eye on legal developments in a number of Member States, including 
each country’s IPL - not just legislation, but also legal judgments, particularly as the Member 
States’ IPL largely takes the form of case-law.

The situation creates problems for all State institutions, particularly courts dealing with 
inheritance issues.

What is regrettable, even more than the expense of often lengthy legal disputes which may 
have to be pursued in more than one Member State, is the amount of time it takes, when 
decisions following a death often need to be taken quickly, especially when there are 
businesses involved.

All of this makes it very difficult for Europe’s citizens to assert their basic rights to freedom 
and ownership. They face considerable restrictions in exercising their fundamental freedoms 
as citizens of the EU.
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European solution
Against this background a European solution which fixes the IPL - rather than the substantive 
law of succession of the individual Member States - is long overdue. The aim must be to have 
rules that are as simple and easy to enforce as possible and that can be applied uniformly. 
Harmonising the existing national rules is out of the question from this point of view: only a 
European regulation that forms a self-contained whole can do the job.

With a view to the introduction of such an instrument the European Parliament, in its 
resolution of 16 November 20061, made recommendations to the Commission on succession 
and wills, in response to the Commission’s Green Paper on succession and wills2.

                                               
1OJ C 314 E, 21.12.2006, p. 342.
2COM(2005) 0065.


