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INTRODUCTION

(A) Rapporteur’s objectives

The proposal for a directive on collective management of copyright and related rights and 
multi-territorial licensing of rights in musical works for online uses in the internal market 
consists of two parts.

The first part (titles I, II and IV) set out the requirements needed to ensure that copyright and 
related rights are properly managed by collecting societies. The second part (title III and 
articles 36 and 40 of title 4) are concerned with the multi-territorial licensing of rights in 
musical works for online use. 

The rapporteur will be pursuing three objectives. The first of these is better protection of the 
interests of artists and the preservation of cultural diversity in the European Union. The 
second is the optimisation of relations between collecting societies and commercial users in 
the interests of consumers. These two objectives are covered in the first part of the directive. 
Finally, the third objective is the rationalisation of the internal market in the digital sector by 
making the licensing procedure simpler and cheaper so as to encourage the development of 
new multi-territorial online services in the music sector.
Before drafting the working document, the rapporteur embarked on a comprehensive 
consultation of stakeholders – a process which will continue in the coming months – in order 
to ensure that due account is taken of their legitimate concerns, while bearing in mind that it is 
not always easy to strike a balance between the first and third objectives, requiring a degree of 
compromise as we shall see.

(B) Need to take account of disparities between Member States and sectors regarding  
practices followed

Collecting societies are traditionally set up and organised at national level. This directive is 
the first piece of EU legislation seeking to harmonise the standards they are required to meet 
to ensure that they operate effectively. Many different systems and practices are currently in 
existence in the Member States. 

In order to take account of this, it is necessary to respect the principle of subsidiarity and 
ensure that Member States are not prevented from drawing up or adopting higher standards of 
good governance and transparency with regard to collecting societies. In other words, the 
directive must ensure minimum harmonisation and allow national practices, such as extensive 
collective licensing systems, to be continued. 

Accordingly, the first part of the directive applies to collecting societies across the board and 
the provisions thereof must be implemented not only in the music sector but also in the 
reprographic and audiovisual sectors, for example.

Finally, the rapporteur wishes to examine in greater depth the implications of the reference to 
Directive 2006/123/EC known as the ‘Services Directive’.
Following these general considerations, she wishes to address a number of specific points 
contained in the proposal for a directive with a view to achieving in full the three objectives in 
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question.

First objective: Protection of artists’ interests and maintaining cultural diversity 

Collecting societies must function more effectively in upholding the interests of their 
members and ensuring transparent copyright management, so as to uphold rightholders’ 
interests and ensure adequate remuneration for all creators and not only those enjoying 
commercial success – thereby helping to maintain cultural diversity.

The rapporteur would like to make the following observations:

Firstly, definition of the term ‘collecting society’ under Article 3(a) must be modified so as to 
ensure, for example, that all branches meet the same standards.

Secondly, the rapporteur takes the view that the proposal fails to take sufficient account of 
market realities and the existence of commercial companies or agents engaged in similar 
rights management activities, thereby competing with collecting societies. These legal or 
natural persons should be subject to the same requirements in line with the particular nature of 
their activities.

Freedom to grant or withdraw rights management authorisation, giving reasonable notice, is 
an important principle which underpins the position of rightholders (Article 5). The rapporteur 
endorses this provision subject to two reservations. Firstly, it must not be abused. In order to 
protect all creators, it is necessary to avoid a situation in which well-known artists withdraw 
authorisation where rights management costs are lower, while continuing to authorise the 
management of rights only where they present greater difficulties, since this could undermine 
the effectiveness of collecting societies1. Secondly, additional rights fragmentation would 
make multi-territorial and multi-repertoire licensing more difficult. As indicated in the
introduction, it is necessary to strike the right balance between the various objectives.

In general, the rapporteur is in favour of exclusive authorisation, acknowledging that in 
certain sectors – such as the audiovisual sector, this must be understood to mean all rights in 
respect of the same medium, thereby protecting not only creators but also commercial users, 
who are thereby given greater legal certainty and are less likely to be invoiced several times 
for availing themselves of the same rights.

The rapporteur supports proposals encouraging rightholders to participate actively in the 
operation and monitoring of collecting societies. It is necessary to acknowledge the central 
role of the general meeting in the decision-making and supervisory process while respecting 
collecting society organisational structures at national level2. Good governance also implies 
rapid decision making and certain decisions may accordingly be officially delegated to the 
supervisory body. Furthermore, the proportional representation of different categories of 
rightholder belonging to a collecting society is necessary to avoid conflicts of interest. More 

                                               
1 ECJ judgment C-127/73, BRT/Sabam ; see also  Decision COMP/C2/37.219 Banghalter&Homen Christo v 
Sacem of 12 August 2002.
2 In certain Member States, the monitoring referred to in Article 8 is carried out by the governing board. It is not 
necessary to call for a special body to be set up.
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effective governance implies the application of this principle to their organisation and 
operation. It is therefore necessary to amend certain provisions of the proposal for a directive 
– for example Article 7(8), which states that every member of a collecting society shall have 
the right to appoint any other natural or legal person as a proxy holder to attend and vote at 
the general meeting in his name. Members should only be able to appoint other persons in the 
same category as themselves. 

Article 10, which concerns the management of rights revenue is undoubtedly one of the most 
important provisions in terms of protecting the interests of creators. Investment by collecting 
societies of amounts to be distributed is current practice and is not in itself open to question 
provided that the funds are prudently invested and the investment decisions are taken in a 
transparent manner. The rapporteur considers that the proceeds should, in principle, be paid 
out to members and should only be used to offset administrative expenses after consultation 
of the general meeting and once the agreement of the majority has been obtained.

The rapporteur will also seek to ascertain whether the it is possible to reduce the deadline for 
distribution of the amounts due to rightholders, which, under Article 12, is currently ‘12 
months from the end of the financial year in which the rights revenue was collected’. It is also 
necessary to revenue the current drafting of Article 12(2), which authorises collecting 
societies to decide on the allocation of amounts due to rightholders which have not been 
distributed within a period of five years, so as to ensure that the amounts in question are 
allocated properly.

It is necessary for commercial users to provide all necessary information without delay, so as 
to ensure that collecting societies can comply with their obligations, particularly with regard 
to the distribution of funds. The rapporteur is therefore concerned that Article 18 fails to 
stipulate any such requirements in respect of collecting societies.

Second objective: Ensuring optimum relations between collecting societies and 
commercial users in the interest of consumers 

Independently of the provisions of Title III, which concern only on-line music, it is necessary 
to review and add to certain articles under Titles II and IV to optimise relations between 
collecting societies and commercial users for licensing purposes.

The rapporteur notes that disputes between collecting societies and commercial users are no 
less frequent in countries requiring prior authorisation for collecting societies or which have 
made contracting compulsory. The provisions of Article 15 concerning licensing are of major 
importance in this connection.

The drafting of Article 15(2) concerning the calculation of licensing tariffs raises more 
questions than it provides answers. On the one hand, with regard to voluntary licensing, the 
notion of ‘economic value of the rights’, which is not covered in full by the body of case law 
established by the Court of Justice, is vague and possibly confusing. Furthermore, collecting 
societies should be required to disclose their tariff policies. These should, in the rapporteur’s 
opinion, be based on criteria which are not only objective but also clear and transparent and 
that they should be disclosed prior to any negotiations and, if necessary, referred to the 
competent authorities indicated in Article 39. Disclosure of tariff policy should not prevent 
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collecting societies from offering commercial users a sliding scale of tariffs based on a new 
'business model' for example. On the other hand, licensing is not always voluntary. The right 
of Member States to lay down tariffs on a statutory basis should therefore be clearly 
recognised.

In addition, collecting societies should reply within a reasonable period to licensing requests 
from commercial users.

The rapporteur also stresses the importance of alternative procedures for the settlement of 
disputes within a reasonable period and at reasonable cost, and will examine various ways in 
which the relevant provisions could be improved. It is necessary to specify the applicable 
legislation and the competent courts where the parties to a dispute are resident in different 
Member States and to point out that the directive does not require Member States to establish 
new courts.

Finally, Article 39 refers to the  supervisory authorities  responsible for  ensuring 
implementation of the directive in each of the Member States, which should not be required to 
create new supervisory authorities but simply ensure that existing bodies are sufficiently 
independent, endowed with adequate manpower and funding and in a position to supervise 
collecting societies effectively.

Third objective: improving digital internal market in the interest of European citizens

Title III of the proposal for a directive is limited to on-line musical works. The rapporteur 
agrees with the Commission's decision to limit the second section to musical works. The 
structure and needs of other sectors, for example, the audiovisual sector, are completely 
different and would require different measures. The rapporteur will propose the full exclusion 
of radio broadcasting from the scope of Title III regarding incorporated musical works 
(Article 33). Unlike online operators, broadcasters are essentially subject to considerations of 
distance.

The rapporteur has always taken the view that the greatest difficulty in the internal market is 
not multi-territorial licensing but global repertoire reaggregation to facilitate multi-territorial 
and multi-repertoire licensing through one or more 'entry points'.

Competition rules do not allow the use of a ‘one-stop shop’ within the EU. Furthermore, 
extensive licensing, combined with the principle of country of origin1 does not meet a major 
concern of commercial users, that is to say, repertoire reaggregation. Consequently, the 
selection of certain collecting societies authorised to carry out multi-territorial licensing 
(Article 21), subject to the obligation to represent the repertoire of others (Article 29), appears 
to be the most suitable solution.

One of the points emerging from the rapporteur's consultation of the companies concerned is 
the confidence shown by stakeholders2 in the 'Global Repertoire Database'. It is undeniable 
that the existence of an accurate, comprehensive and updated database will facilitate multi-

                                               
1 Similar to Directive 93/83/EEC 'Cable and satellite'
2 Collecting societies, publishers and commercial users
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territorial and multi-repertoire licensing.

As previously indicated, it will be necessary to strike a balance in attempting to achieve the 
objectives of the directive which may, in some ways, be contradictory. In this connection, a 
number of stakeholders have expressed fears that repertoire aggregation and the possible 
creation of 'hubs' will be weighted in favour of Anglo-American repertoires at the expense of 
local repertoires and cultural diversity. The rapporteur will devote particular attention to this 
concern.

Over 250 online music sites are currently available in Europe, and practically none of them is 
restricted to Anglo-American repertoire1. Furthermore, all on-line music operators consulted 
indicated that they needed a global or extremely varied repertoire in order to get started.

With a view to maintaining a balance between the various objectives of the directive, the 
rapporteur will be particularly careful to ensure that the drafting of the 'must carry' in Article 
29, fully takes into account the need to maintain cultural diversity. Collecting societies 
carrying out multi-territorial licensing could possibly contribute to the development and 
funding of cultural diversity in the Member States whose repertoires they represent.

                                               
1 http://www.pro-music.org/index.php


