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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on improving access to justice: legal aid in cross-border civil and commercial disputes

(2012/2101(INI))

The European Parliament,

– having regard to Council Directive 2003/8/EC of 27 January 2003 to improve access to 
justice in cross-border disputes by establishing minimum common rules relating to legal 
aid for such disputes1,

– having regard to the Report of 23 February 2012 from the Commission to the European 
Parliament, the Council and the European Economic and Social Committee on the 
application of Directive 2003/8/EC to improve access to justice in cross-border disputes 
by establishing minimum common rules relating to legal aid for such disputes 
(COM(2012)0071),

– having regard to Article 47(3) of the Charter of Fundamental Rights of the European 
Union,

– having regard to the Hague Convention of 25 October 1980 on International Access to 
Justice;

– having regard to Rule 48 of its Rules of Procedure,

– having regard to the report of the Committee on Legal Affairs and the opinion of the 
Committee on the Internal Market and Consumer Protection (A7-0000/2013),

A. whereas Article 47(3) of the Charter of Fundamental Rights of the European Union 
provides that ‘[l]egal aid shall be made available to those who lack sufficient resources in 
so far as such aid is necessary to ensure effective access to justice’;

B. whereas Council Directive 2003/8/EC contains provisions ensuring that citizens involved 
in cross-border disputes have access to justice;

C. whereas the main provision of the directive ensures that legal aid may not be refused on 
the sole grounds that a dispute is cross-border in nature, and each Member State thus 
keeps its own legal aid system, but must open it to persons from other Member States;

D. whereas the directive goes on to lay down conditions for the granting of cross-border legal 
aid, related in particular to financial resources, the substance of the dispute, and the cross-
border nature of the dispute;

E. whereas legal aid must be granted only to persons whose financial resources do not allow 
them to access justice without such aid;

F. whereas those resources are assessed on the basis of the guidelines in force in the Member 
State in which the Court is sitting, and fixed thresholds are in place in several Member 

                                               
1 OJ L 26, 31.1.2003, p. 41.
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States;

G. whereas those thresholds differ considerably from Member State to Member State, and a 
citizen who is considered in need of legal aid in one Member State may not be considered 
in need of legal aid in another, and Article 5(4) of the directive goes some way towards 
recognising this problem;

H. whereas, in order to address these discrepancies, it should be considered whether a citizen 
should also be allowed to apply for legal aid in his or her Member State of residence and 
have the application decided upon by the authorities of that Member State;

I. whereas, in order to facilitate matters both for the citizen and for the authorities which 
apply the directive, citizens should be given the choice, in the case of cross-border 
requests for legal aid, to have the request decided upon either in their Member State of 
residence or in the Member State in which the court is sitting or the decision is to be 
enforced;

J. whereas, if such a choice were given, Member State authorities would be able to apply 
their own criteria, rather than having to forward the request or refer to the conditions and 
guidelines of other Member States;

K. whereas citizens whose entitlement to legal aid has been recognised in their Member State 
of residence could be provided with a certificate to that effect, which would be honoured 
by the authorities of the Member State in which the court was sitting or the decision was 
to be enforced;

L. whereas cross-border legal aid under the directive also covers the additional costs inherent 
in cross-border cases, such as interpretation, translation and travel costs;

M. whereas the Hague Convention of 25 October 1980 on International Access to Justice 
contains similar provisions at international level; whereas, however, it is applied by only 
17 of the 27 Member States;

N. whereas the remaining Member States should therefore be encouraged to sign or ratify the 
Convention;

Application of Directive 2003/8/EC

1. Congratulates the Commission on the submission of its report on the application of 
Directive 2003/8/EC;

2. Notes with satisfaction that all Member States have transposed the directive; notes, 
however, that the interpretation of the scope of the directive on certain points differs 
among the Member States;

Increasing awareness of the right to cross-border legal aid

3. Regrets the fact that relatively few citizens and practitioners seem to be aware of the rights 
conferred by the directive;

4. Calls on the Commission and the Member States to take measures to increase awareness 
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of the right to cross-border legal aid in civil and commercial matters, and thus to enhance
citizens’ free movement;

5. Calls, furthermore, on the Commission and the Member States to launch an effective 
information campaign in order to reach a large number of potential beneficiaries as well as 
legal practitioners;

6. Points out that new technologies and communication tools could be used to enable access 
to information on legal aid;

Ensuring competent legal support

7. Considers that databases of legal professionals with the sufficient linguistic and 
comparative law skills to act in cross-border legal aid cases should be established, thus 
ensuring that legal professionals are appointed who are able to act in such cases;

8. Suggests that special training schemes to provide legal practitioners with cross-border 
competency would be desirable, with a focus on language courses and comparative law;

Facilitating the operation of the directive for citizens

9. Stresses the importance of ensuring that application procedures are simple, so that citizens 
are always able to apply for legal aid without the help of a legal practitioner;

10. Proposes, in addition, that Member States consider the advisability of appointing a single 
authority for cross-border legal aid matters in each jurisdiction, as this would concentrate 
competency and also promote the visibility of the scheme;

11. Suggests that applicants should be given the choice of applying for legal aid in their 
Member State of residence or in the Member State where the Court is sitting or the 
decision is being enforced; notes that, under such arrangements, the authorities of each 
Member State would then be able to apply their own criteria when deciding on the 
application;

12. Proposes that any decision of the authorities of the Member State of residence granting 
legal aid, as evidenced by a common certificate, should also have effect in the Member 
State where the Court is sitting or the decision is being enforced;

13. Advises that, where necessary, the covered costs should also include the costs of, and 
associated with, appearing before the judge or authority assessing the application;

14. Invites the Commission to submit a proposal for amendment of the directive along the 
above lines, possibly in the context of a new Code on Legal Aid;

Encouraging alternative forms of legal support

15. Encourages the Member States to establish more efficient systems for cooperation 
between public bodies and non-governmental organisations so as to make legal aid and 
legal advice more accessible for citizens;

16. Welcomes the numerous initiatives that have proved to be good examples of best practice 
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in the field of free legal advice, including pro bono agencies and legal clinics;

17. Encourages the Member States to ensure the availability of, and facilitate access to, pre-
litigation legal aid, including advice on the use of alternative methods of dispute 
resolution, which often prove to be more cost-effective and less time-consuming than 
litigation;

International aspects of legal aid

18. Calls on those Member States that have not yet signed and/or ratified the Hague 
Convention of 25 October 1980 on International Access to Justice to proceed to do so, as 
it improves citizens’ access to justice outside the European Union;

o

o          o

19. Instructs its President to forward this resolution to the Council, the Commission and the 
Member States.
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EXPLANATORY STATEMENT

Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border 
disputes by establishing minimum common rules relating to legal aid for such disputes is a 
very important piece of legislation for European citizens, as it aims to ensure that less well-off 
members of society also have access to justice in other Member States, for example when 
exercising their right to free movement or benefiting from the internal market.

1. Application of the directive

The directive has been applied since 2004. In 2012, the Commission submitted the first report 
assessing the application of the directive.

The rapporteur welcomes the Commission’s report, and notes with satisfaction that the 
Commission has found that all Member States are, globally, applying the directive
successfully. The Commission notes that some Member States may not be applying individual 
provisions to the full; if that is the case, the Commission should use its Treaty powers to 
ensure that EU law is applied.

The directive only applies to civil and commercial matters; in particular, it does not cover 
criminal or public-law disputes. The definition of civil and commercial matters is to be 
understood as autonomously defined by EU law, which means that some disputes which 
would be considered to be public-law disputes in some Member States might actually be 
covered by the provisions of the directive.

2. Public awareness

The main problem which can be identified with the directive is that it is too little-known. The 
Commission has established that only 12% of citizens are aware of the existence of cross-
border legal aid1. If citizens are unaware of the possibility of applying for cross-border legal 
aid, they are unlikely to benefit from the right if they find themselves in a situation where it 
would be relevant.

It is therefore important to take measures to ensure greater awareness of cross-border legal 
aid, particularly among legal practitioners.

3. Practical improvements

One problem is that, if legal aid is granted and a lawyer is appointed, the lawyer and his client 
may have communication problems owing to the lack of language skills or of understanding 
of each other’s legal systems. Steps should be taken ensure that the lawyers appointed in such 
cases have adequate skills in the relevant language and foreign legal system. This could be 
done, for example, by setting up databases of legal practitioners with those skills, where they 
do not already exist.

In order to improve competency levels, Member States could also consider appointing a 
single transmitting and receiving authority for each jurisdiction, thus ensuring that the 
                                               
1 Special Eurobarometer N° 351, http://ec.europa.eu/public_opinion/archives/ebs/ebs_351_en.pdf.
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officials dealing with these cases have sufficient experience. Where cross-border legal aid is 
dealt with in a decentralised manner, individual offices often have a very low number of such 
files, which means that the officials may not have enough experience to deal with the 
applications efficiently.

Another of the current problems is that different Member States have different thresholds or 
guidelines for awarding legal aid. This means that someone who would have been entitled to 
legal aid in his Member State of residence may not be so entitled in the Member State where 
the dispute is taking place.

In view of this fact, and of the fact that it may be easier for the authorities in the Member 
State of residence to communicate with the applicant and assess his financial situation, the 
rapporteur wishes to make a novel proposal: applicants should have the choice of applying for 
legal aid either in the Member State of residence or in the Member State where the aid is 
required. Each authority would apply its own thresholds and guidelines. If the application is 
granted by the authority in the Member State of residence, the citizen would be given a 
certificate showing that entitlement, which would in turn be accepted by the authorities in the 
other Member State without a new assessment of the situation.

This should make things considerably easier for citizens (and also the relevant authorities), 
and speed up proceedings.

The Commission should therefore be asked to make a proposal for amendment of the 
directive along the above lines.

5. International relations

The Hague Convention of 25 October 1980 on International Access to Justice contains similar 
rules on entitlement to legal aid, which apply at international level. The number of states 
applying the Convention is relatively small, but growing. Only 17 of the 27 Member States 
apply the Convention. Member States should be encouraged to sign up to the Convention, if 
necessary by a Council decision, as their citizens would benefit from access to legal aid in 
certain third countries also.


