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1. Introduction

The aim of this working document is to review the main changes which the Commission's 
recasting proposal would make to Council Directive 2005/85/EC of 1 December 2005 on 
minimum standards on procedures in Member States for granting and withdrawing refugee 
status (hereafter – the Procedures Directive).
This document is not intended to be exhaustive. It seeks to provide, partly on the basis of 
studies carried out by the UNHCR and the Odysseus Network, a political assessment of 
provisions amended as part of the recasting process as material for the committee’s 
discussions and to prepare the way for the amendments to be tabled at a later stage. On the 
whole, your rapporteur considers that the recasting work done by the Commission can 
significantly improve not only access to procedures, but more generally the quality of 
decisions and thus the effectiveness of asylum arrangements in Europe. The Commission 
proposals also seek to further harmonise the different national systems. This is a crucial 
aspect, which needs to be looked at in the new legal context arising from the entry into force 
of the Lisbon Treaty, under which the concept of ‘minimum standards’ referred to Article 63 
of the EC Treaty has been replaced by the more ambitious one of ‘common procedures for the 
granting and withdrawing of uniform asylum or subsidiary protection status’1. The proposal 
should therefore be assessed from this perspective, taking advantage of the new legal basis 
opening the way to a common asylum system.

2. General overview of the main changes proposed

The recast seeks to improve both the quality and effectiveness of the system by:
- establishing a single asylum procedure for both forms of international protection set out in 
the Qualification Directive,
- ensuring enhanced access to procedures through the inclusion of a number of safeguards. 
For instance, the recast explicitly includes territorial waters in the scope of the directive and 
specifies the obligations of border guards, police and personnel of detention facilities, 
- introducing new procedural guarantees based on the legal principles emerging from the 
case law of the European Court of Justice (general application of the compulsory interview 
rule, right to defence, principle of equality of arms, right to effective judicial protection2,
strengthening of the right to free legal assistance at all stages of the procedure and 
introduction of a deadline for the processing of applications at first instance),
- reviewing key procedural notions such as inadmissibility grounds, accelerated procedures, 
manifestly unfounded applications and the safe country of origin and safe third country 
notions,
- guaranteeing access to an effective remedy including, subject to limited exceptions, 
automatic suspensive effect,
- and introducing special provisions for ‘vulnerable’ categories.

3. Comments on the main aspects of the proposal

                                               
1 Article 78(2)(d) of the TFEU.
2 See, in this connection, the Odysseus Network note, footnotes 41-44.
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Responsible authorities (Article 4)
In its recast, the Commission gives a detailed description of the training to be provided for the 
determining authorities and does away with most of the cases in which these authorities may 
be replaced by other ‘competent’ authorities, maintaining only one exception, namely for the 
purpose of processing cases pursuant to the Dublin Regulation. However, an examination of 
the text shows that the term ‘competent authorities’ is frequently used, giving rise to a degree 
of confusion1. 
Your rapporteur therefore believes that there is a need for greater consistency.
Consideration could be given to replacing the term ‘competent authority’ with ‘determining 
authority’ throughout the text to ensure that all asylum procedure decisions are taken by a 
single authority. The distinction made in Article 4 between the ‘determining authority' and 
‘another authority’, specifically responsible for processing Dublin cases would seem 
debatable. Given that the decisions taken under the Dublin Regulation are not merely 
technical but require the authorities to ensure compliance with international obligations 
deriving from the Geneva Convention and the principle of non-return in the country to 
which the applicant is to be sent back, it would seem more logical for such decisions to be 
the responsibility of the determining authorities2.
If, however, the distinction between the two types of authority is to be maintained, a 
definition of the term ‘competent authority’ should be provided, including a list of the 
situations in which such authorities would be expected to take a decision. Article 4 should 
also specify that the competent authorities must be provided with the same training as the 
determining authorities, or should set out the specific knowledge with which they are to be 
provided in order to be able to carry out their duties.

Personal interview (Articles 13, 30 and 35) 
Your rapporteur welcomes the fact that that the recast does away with most exceptions to the 
personal interview rule. While this may of course create an additional constraint for 
administrations in the Member States, it should be noted that this procedural safeguard, which 
is based on the right to be heard, constitutes a general principle of EU law, enshrined in 
Article 41 of the Charter of Fundamental Rights.
She also welcomes the provision that ‘interviews on the substance of an application for 
international protection shall always be conducted by the personnel of the determining 
authority’ (Article 13(1)) and the obligation on Member States to conduct an interview in the 
case of inadmissible applications (Article 30).
However, given that an interview on the admissibility of an application (Article 30) that 
leads to an inadmissibility decision may result in a violation of the principle of non-
refoulement, it should perhaps be specified that the determining authority is responsible for 
conducting this interview to ensure that applicants are given the most effective safeguards.
The rapporteur also regrets that Member States are being exempted from this obligation in 
the case of subsequent applications (Article 35). It is difficult to understand how new 
elements can be assessed without conducting a new interview. In the case of subsequent 
applications, the interview should only be omitted where the application is deemed 
admissible on the sole basis of elements presented by the applicant or where the applicant is 

                                               
1 See Odysseus Network study, page 251, footnote 87.
2 See, in this connection, the Odysseus Network study, page 250, and the UNHCR commentary on the 
Procedures Directive.
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not available for questioning.

Requirements for a personal interview (Article 14)
In paragraph 3(c) of this article, the Commission is seeking to amend the text in order to 
ensure that the interview is conducted with the help of a competent interpreter in a language 
which the applicant understands and in which he/she is able to communicate clearly.
This is a vital amendment. In the rapporteur’s view, it should not only be maintained, but 
transposed to Article 11 on guarantees for applicants for international protection, which 
stipulates that applicants must be informed in a language which they may reasonably be 
supposed to understand of the procedure to be followed and of their rights and obligations 
(Article 11(1)(a)) and of the result of the decision taken by the determining authority 
(Article 11(1)(e)).

It is also specified, in paragraph 3(d), that the person who conducts an interview on the 
substance of an application should not wear a uniform. Perhaps this requirement should also 
apply to the interview on admissibility (Article 30).

Right to legal assistance and representation (article 18)
In the recast proposal, Article 18(2) stipulates that applicants should be provided with free 
legal assistance, including in procedures at first instance. In this connection, the following 
points should be made:
- Although free legal assistance at all stages of the procedure is presented as a general 
principle in paragraph 2 of Article 18, it is made subject to a large number of restrictions in 
the following paragraphs, thus giving the Member States a wide margin of discretion in 
granting such assistance. Moreover, this assistance may be limited to informing the applicant 
about the procedure and explaining the reasons in fact and in law in the case of a negative 
decision. Finally, it is explicitly stated that Member States may authorise NGOs to provide 
free legal assistance at all stages of the procedure.
- It is quite clear that the first stage of the procedure is the most important, since this is when 
the grounds of the application are presented and inadmissibility grounds, some of them 
extremely complex, may emerge and possibly have drastic consequences for the applicant. 
Hence the importance of ensuring that the applicant has access to legal assistance at this 
crucial stage of the procedure. 
In the rapporteur's view, the extension of the right to free legal assistance at first instance, 
as proposed by the Commission, is perfectly justified since it can help improve the quality of 
decisions at first instance and therefore the system's effectiveness, which should, according 
to the impact assessment, reduce costs. In this connection, it would perhaps be best to 
remove the restrictions on free legal assistance at first reading, provided for in 
Article 18 (2)(b) since it is precisely such legal assistance in the preparation of and during 
the interview, which would be the most effective way of guaranteeing the applicant’s 
protection at this stage of the procedure. 

Applicants with special needs (Article 20) 
The rapporteur welcomes the introduction of specific provisions on applicants with special 
needs, whose distinct rights arising from their vulnerable position is thus given due 
recognition. 
However, the question is whether new Article 20, in its current wording, provides such 
applicants with sufficient protection or, whether a more detailed definition of target groups 
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forming part of this category should be included, specifying the guarantees to be afforded 
to each group together with provisions to introduce systematic screening as a means of 
identifying persons with special needs on submission of the application. 


