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Guarantees for unaccompanied minors (Article 21)
The rapporteur welcomes the fact that the recast proposed by the Commission provides much 
stronger procedural safeguards for unaccompanied minors, to whom it will no longer be 
possible to apply accelerated procedures, border procedures or procedures relating to 
unfounded applications or safe third countries.
However, it is regrettable that the recast maintains restrictions on the appointment of a 
representative, in particular where the minor will in all likelihood reach the age of maturity 
before a decision at first instance, or where she or he is married or has been married1. As 
regards the latter, the rapporteur wishes to point out that marriageable age may be very low 
in some countries and that marriage therefore bears no relation to the minor’s degree of 
maturity or autonomy. Moreover, married minors may need to talk about complex and 
delicate matters, possibly linked to acts of violence or forced marriages, for which the help 
of a representative is particularly necessary. This restriction on the appointment of a legal 
representative should therefore, in any event, be removed.

Procedures (Article 27)
In its revised proposal, the Commission proposes setting the maximum duration of the 
procedure for processing applications at first instance at six months, in line with the proposal 
on minimum standards for the reception of asylum seekers, which stipulates that applicants 
must have access to the employment market within a similar period of time from the date of
the application’s submission.
The rapporteur supports this proposal as it seeks to rationalise the examination procedure 
by laying down a reasonable deadline to harmonise provisions and thus eliminate 
disparities, to avoid placing people in difficult situations, with more rapid access to
protection for persons needing international protection, and reduces reception costs for 
persons who cannot benefit from such protection.
Where applications cannot be examined within the prescribed time limit, while Member 
States must be given a degree of flexibility, clear rules should be laid down for cases in 
which an extension of the application's examination proves necessary, in particular by 
ensuring that Article 27(3) specifies the criteria to be used to indentify 'complex issues of 
fact and law'.

The revised proposal also does away with most of the grounds for applying an accelerated 
procedure (Article 27(6)), thereby contributing to a greater convergence of the currently 
disparate practices and more effective access to procedural safeguards. The UNHCR study 
shows how the accelerated procedures tend to restrict the procedural safeguards granted to 
applicants in most cases.
However, the rapporteur wishes to express reservations as regards the possibility of 
resorting to this accelerated procedure for applicants from safe countries of origin (see 
below). The decision to apply the accelerated procedure should be based solely on grounds 
relating to the substance of the application. Moreover, the application of accelerated 
procedures should under no circumstances depend on a value judgment ('bad faith', Article 
27(6)(d)), and in effect serve to penalise the applicant for a lack of cooperation. Once 
again, the basic aim is to establish whether a person risks being persecuted in the event of 
return to the country of origin and not to make a value’ judgment on the applicant's 
behaviour.

                                               
1 Article 21(2)(a)(b). On this point, see the UNHCR commentary on the Procedures Directive, page 27.
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The ‘safe third country’, ‘safe country of origin’ and ‘European safe third country’
concepts
First of all, your rapporteur supports the deletion of the article on the establishment of a 
minimum common list of safe countries of origin (ex Article 29), given the repeated failure 
of Member States to agree on a minimum common list. In addition to the tensions which such 
a list could generate in international relations, this amendment takes account, in a pragmatic 
manner, of the Court of Justice Decision of 6 May 2008 that the codecision procedure should 
be applied in adopting and/or amending any common list. It was also decided to delete the 
possibility for Member States to designate part of a territory or a specific group of people in 
the country as safe. Provision is to be made at national level for clearer rules in the process of 
designation of safe countries of origin and the Member States are to ensure ‘a regular review’ 
of the situation in countries designated as such.
However, in practice Member States have very differing approaches to the concept of safe 
countries of origin. It is therefore surprising that, such a concept should be maintained in
the revision of a text seeking to establish 'common standards'. Moreover, it is unlikely that 
the proposals put forward will actually reduce disparities in the interpretation and 
application of this concept, which would require to be subject to even clearer rules if not 
abolished altogether. Such rules could include an obligation on States to provide reasons 
for their decisions where a country is designated as safe on the basis of the information 
available on that country and the sources consulted, and to produce a written follow-up 
report which would, inter alia, explain the reasons for maintaining the countries concerned
in this category.

As regards the ‘safe third country’ concept (Article 32), the revised proposal allows the 
applicant to challenge the existence of a connection between him/her and the third country, 
which seems reasonable. However, the UNHCR study has shown that this concept is in some 
cases not even defined in national law and is seldom if ever applied, which raises question of 
whether there is any justification for maintaining such a concept. In addition, the criteria laid 
down for establishing a list of countries are unduly vague and will need to be made more 
detailed for the purposes of considering a third country as safe, e.g. ratification of the Geneva 
Convention or other human rights treaties; access to a fair and effective asylum procedure; a 
guarantee that the third country will readmit the applicant to its territory and allow him/her to 
apply for asylum; access to an effective remedy against any removal decision.

Lastly, the revised text states that Member States may provide that no, or no full, examination 
of the asylum application takes place where it is established that the applicant has entered 
illegally on a Member State’s territory from a European safe third country. The criteria for 
identifying European safe third countries are extremely, and possibly unduly, general (see 
Article 32(2)(a) to (c)): ratification of the Geneva Convention without any geographical 
limitations; an asylum procedure prescribed by a law; ratification of the ECHR (including 
standards relating to effective remedies). The rapporteur has doubts as to whether this 
concept should be maintained, given that it is never applied in practice. Moreover, 
applicants should always be able to challenge the application of such a concept to their own 
situation.



PE445.902v01-00 4/5 DT\827034EN.doc

EN

The 'subsequent applications' concept (Article 35)
Although subsequent applications are often seen by Member States as providing a way for 
applicants to abuse national procedures, the growing number of such applications is also 
surely a sign of the failure of asylum procedures to identify cases requiring protection at first 
instance. The recast proposal stipulates that Member States must (and not just may) examine 
this type of application where new statements or elements are available, which would provide 
enhanced safeguards.
However, it is possible not to examine an application where the applicant concerned was, 
through no fault of his/her own, incapable of submitting them in the previous procedure 
(Article 35(6)); a considerable margin of manoeuvre is therefore left to the Member States, 
and yet the refusal to examine new elements entails serious risks for the applicant's security 
if he/she is returned to a country where he/she actually faces persecution. This is worth 
taking into consideration.

Border procedures (Article 37)
The proposal seeks to simplify provisions relating to border procedures by doing away with 
the application of any procedures derogating from the basic principles and fundamental 
guarantees referred to in Chapter II. 
Your rapporteur considers this to be a positive amendment, given that a border procedure is 
rarely the best way of examining an application for asylum. However, the criteria for 
considering an application to be inadmissible are not defined. Article 37(1)(a) should 
therefore explicitly refer to Article 29 on inadmissible applications. Moreover, as keeping 
persons at borders is equivalent to detention, the procedure must comply with the 
guarantees set out in the Commission's proposal to review the reception directive.

Appeals procedures (Article 41)  
The proposals in this section take account of recent developments in the case law of the ECJ 
and the ECtHR. A full examination of both facts and points of law is obligatory (Article 
41(3)) for judicial and administrative authorities. The proposal provides for an ex nunc
examination, i.e. for a court to take account of new elements, following a decision at first 
instance, and not to confine itself to examining the legality of the decision at the time at which 
it was taken. This is in order to give due consideration to the submission of new applications 
with new elements. Although the general principle of the suspensive effect of appeals (Article 
41(5)) is recognised, an exception is made to this principle in the case of accelerated 
procedures and inadmissible applications (Article 41(6)). In such cases, the courts decide on a 
case-by-case basis whether the applicant should be authorised to remain in the Member State. 
Lastly, Member States must lay down time limits for the examination of appeals (Article 
41(9)), which represents a clear improvement on the present situation.
The rapporteur welcomes these developments which are connected to the recent case law 
developments on access to an effective remedy. However, she feels that this is liable to lead 
to more burdensome procedures as regards the accelerated procedures and inadmissible 
applications, regarding which the courts will need to rule on whether appeals should have 
suspensive effect. Finally, the fact that appeals relating to accelerated procedures are not 
systematically suspensive is absurd and dangerous since it might result in applicants who 
have been removed subsequently being granted protection by the appeals authority.
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4. Conclusion
In addition to the above comments, your rapporteur wishes to emphasise that the 
Commission's recast proposal deserves to be given broad support.
While realising the problems raised by this text in the Council, she wishes to remind Member 
States of their commitment to implementing a common asylum system by 2012 and the urgent 
need to put a stop to the 'asylum lottery'. She wishes to respond to the cost argument regularly 
raised in debates on this subject. Naturally these procedural changes cost money. The
Commission has estimated this cost, in its impact assessment, at EUR 2 857 555 for the first 
year of implementation1. First of all, this is only an indicative amount since it is impossible to 
predict how the number of applicants will evolve. Secondly, given that the harmonisation of 
asylum systems is aimed at reducing secondary movements, the costs arising from the 
application of the Dublin regulation, in particular those accruing from transfers, should 
diminish considerably. Lastly, improving the quality of decisions at first instance should 
reduce the number of appeals, whose effect is to at least double the cost of the examination of 
applications, owing in particular to the cost of applicants' reception arrangements.

                                               
1 For a breakdown of costs by category, see the impact assessment, point 6.4.1.


