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Practical examples of access to documents

The intention of this paper is to analyse practical examples on access to documents. Only such 
an approach can provide a proper overview if the right of access to documents1, promulgated 
by the Treaties2 and the Charter3, and emphasized in general terms by all the EU institutions, 
offices, agencies and bodies, is being actually respected. In that regard information from 
NGOs has been collected regarding their experience. This group, although limited in size, 
provides the ability and will to start application procedures, as often the procedures can be 
resource and time consuming to the detriment of a person acting alone. The analyses will 
concentrate on specific actors (Council, Commission), as they present different approaches on 
access to documents, as well as on specific topics, such as exemptions, the legislative 
procedure, classified documents, interinstitutional cooperation, etc.

A. Documents relating to the legislative procedure

1. The Lisbon Treaty introduced a new era in legislative transparency. In that regard Article 
15(3), fifth subparagraph, TFEU states that "the European Parliament and the Council shall 
ensure publication of documents relating to the legislative procedures". Such a notion of 
transparency is connected with the principle of participatory democracy (Articles 9-11 TEU) 
and a special role for national parliaments (Article 12 TEU). To take this into account the 
Treaty demands the creation of a common framework in the form of a regulation, as stated 
in Article 15(3), second subparagraph.4 The current practice due to the lack of a common 
framework does not take into account these important changes, as can be illustrated, for 
example, by the (non)transparency of Council's working groups. The current visible part of 
Council's legislative work (discussions of ministers) presents just the “tip of the iceberg”. 
Documents in connection with deliberations of the working groups are in general 
denominated as “limite” and not accessible to the general public per se, whereby such a 
category of classification is not mentioned in Regulation (EC) No 1049/2001.

2. Criminal law legislation, as a new and expanded EU prerogative after the Lisbon Treaty, 
demands even more transparency, due to its far reaching consequences (limitation of the core 
basic rights of the individual). For example, regarding the proposed directive on the European 
Investigation Order - EIO (COD/2010/0817), as a very intrusive instrument regarding the 
rights of the individual and the internal constitutional order of the Member States, the 
majority of Council documents at the level of the working group is not being available to the 
public, with the exception, for example, of document 7617/115 providing in the framework of 
a Council document only a copy of the publicly available Fundamental Rights Agency (FRA) 
report on the EIO. Another good example about the non-transparency in the field of criminal 
law relates to the European Arrest Warrant (EAW) as the first adopted measure under mutual 
recognition in criminal law, whereby the initial enthusiasm about it has been reduced due to 
                                               
1 This right is not a derivative benefit provided to the citizens but a primary Charter right of "access to 
documents whatever their medium".
2 Article 9-12 TEU and Article 15 TFEU.
3 Article 42 of the Charter.
4 In that regard nor the 2008 Commission recast proposal (COM(2008)0229) nor the latest 2011 proposal 
(COM(2011)0137) extending Regulation 1049/2001 to other actors satisfy the requirement of the Treaties.
5 http://register.consilium.europa.eu/pdf/en/11/st07/st07617.en11.pdf.
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several substantial problems with its application: no real harmonisation of the category of 32 
criminal acts for which a double criminality check is excluded; prison conditions; 
proportionality; the definition of a prosecutor as a “judicial” (court-like) authority, whereby in 
several cases regarding an EAW no court is involved at all or its involvement is severely 
limited (in possible contravention to Article 5(3) ECHR), etc. In that regard in the Council 
registry a document denominated “Injustices under the European Arrest Warrant” (13825/10) 
exists, not accessible directly to the general public. Such a non-transparent approach 
regarding criminal law is unacceptable and after Lisbon the practice, as it was in place for the 
last ten years, whereby actually national governments in the framework of the Council 
adopted EU criminal law with a very limited involvement of the European Parliament and 
national parliaments has to be abolished.

3. The problem is not limited to criminal law only. A good and “ironic” example is the non-
availability of documents stating the names of Member States regarding their positions as 
stated in the framework of a Council working group on the proposed recast of Regulation 
(EC) No 1049/2001 itself1, as shown by the case started by AccessInfo, as well the non-
availability of the legal opinion of the Council legal service regarding the recast of Regulation 
(EC) No 1049/2001. Regarding the first point (disclosure of names of Member States) a case 
was lodged and won (T- 233/09), whereby the General Court refused the use of the internal 
deliberation exemption as envisaged by Article 4(3), stating that: "69. ...If citizens are to be
able to exercise their democratic rights, they must be in a position to follow in detail the 
decision-making process within the institutions taking part in the legislative procedures and 
to have access to all relevant information." Regarding the availability to the access of legal 
opinion ClientEarth started court procedure against the Council (T- 452/10), as the Council 
position contradicts the Court decision in the Turco case (Joined Cases C-39/05 P and 
C-52/05 P).2  

4. Due to all mentioned it could be concluded that the current situation is not in line with 
required transparency obligations (as a counterpart to the right of the citizens to access) in the 
legislative procedure. In that regard especially the problem of transparency of internal Council 
working groups should be addressed. Meetings of the Council at the level of working groups 
could be compared with committee meetings of the Parliament. Both arms of the legislature 
have to be in that regard transparent in the same way in accordance with the Treaties and the 
Charter, and the transparency has to continue when the two parts of the legislature come 
together at the first level in the framework of trialogues for a possible first reading agreement.

B. Open, efficient and independent European administration

5. Article 298 TFEU expressively introduces the notion of an open, efficient and independent 
administration, whereby Article 42 of the Charter establishes a right to good administration
handling requests impartially, fairly and in a reasonable time. Regarding the Commission the 
                                               
1 Council document 16338/08, a note from the General Secretariat of the Working Party on information 
concerning the proposed reform of Regulation (EC) No 1049/2001. AccessInfo also requested the documents 
from the individual Member States, whereby 18 of them did not provide information (total silence in 4 countries) 
and 9 of them provided some information (not all of them).
2 In Turco the Court explicitly mentioned that "the possibility for citizens to find out the considerations 
underpinning legislative action is a precondition for the effective exercise of their democratic rights".
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problem of conducting proceedings in reasonable time should be addressed. A good 
illustration is the “Porsche case” regarding letters sent by Porsche AG to the Commission in 
2007 in the framework of the review of the then Community Strategy to reduce carbon 
dioxide emissions from passenger cars, whereby the application procedure by an NGO 
(Friends of the Earth Europe) has been started on 1 March 2007, and where a decision of the 
European Ombudsman dated 7 July 2010 (complaint 676/2008/RT)1 as well as a report from 
the European Parliament of 27 October 20102 based an Ombudman's special report3 were 
necessary to conclude the proceedings. In the mentioned case the Commission needed more 
than 15 months to provide a detailed opinion, as it did not contact the third party in the proper 
time limit towards other EU bodies and the requesting party. Non-respect of deadlines can be 
illustrated as well by the Ombudsman's case 355/2007/TN against the Commission where a 
wrong claim of "Member States veto" has been used by the Commission, and where the initial 
request by the European Environmental Bureau (EEB) was lodged on 18 July 2006 and the 
final answer by the Commission delivered only on 15 December 2006. At the same time the 
opinion upon the draft recommendation by the Ombudsman (June 2009) was delivered only in 
July 2010.4

6. Such problems are only a continuation of the same untimely approach regarding answering 
to initial as well as to confirmatory requests on access to documents. As an example a request 
by Greenpeace (14 April 2010, on access to the paper and video documentation 
concerning the transfer of Atlantic bluefin tuna from Tunisia to Malta) should be 
mentioned.5 On 4th May 2010 when the deadline expired the Commission extended the 
response time by 15 days on account of the alleged complexity, whereby the Commission 
refused the initial request only on 8 October 2010 invoking the exemptions of commercial 
interests, privacy and inspections/investigations/audits exemptions. On 29 October the 
mentioned NGO filled in a confirmatory application that still on 31 January has not been 
answered, meaning that more then 9 months passed without concluding just the administrative 
phase. Similarly, a request for documents on biofuels has been lodged by ClientEarth on 15 
October 2009, whereby the final decision by the Commission has been delivered only on 9 
February 2010 after 117 days.

7. The Commission's 2009 annual report6 on access to documents did not mention this serious 
problem, nor did it contain a proper indication on the average length of an application 
                                               
1 http://www.ombudsman.europa.eu/cases/decision.faces/en/5075/html.bookmark.
On 1 March 2007 Friends of the Earth Europe requested access to correspondence between the car industry and 
former Commissioner Verheugen. In November 2007 the Commission granted access to 15 letters, but refused 
access to 3 letters sent by Porsche based on the commercial interest exemption. Following a complaint (case 
676/2008/RT) the Ombudsman concluded on 27 October 2008 that the Commission wrongly refused access. On 
30 September 2009 the Commission after a substantial delay informed the Ombudsman that it will grant partial 
access to the documents after informing Porsche. This did not occur several months and in July 2010 the 
Ombudsman found the Commission guilty of maladministration. In November 2010 the European Parliament 
approved a resolution based on a special report by the Ombudsman
2 Paliadeli Report on the Special Report by the European Ombudsman following his draft recommendation to the 
European Commission in complaint 676/2008RT (2010/2086(INI)).
3 http://www.ombudsman.europa.eu/cases/specialreport.faces/en/4639/html.bookmark.
4 See also case 3697/2006/PB: "The Ombudsman takes the view that the obligation to handle applications 
promptly implies that the Commission should organise its administrative services so as to ensure that 
registration normally take places, at the latest, on the first working day following receipt of an application."
5 GESTDEM 2010/1747.
6 http://ec.europa.eu/transparency/access_documents/docs/rapport_2009/COM2010351_EN_ACT_part1_v1.pdf
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procedure. At the same time the current Court practice allows that the consequences can be 
even worst due to the fact that even if an answer has not been delivered in due time, as 
envisaged by Regulation 1049/2001, the institutions can still provide an answer after the 
deadline causing that a court procedure based on non-action by an institution becomes 
meaningless (see joint cases T-494/08 to T-500/08 and T-509/08, Ryanair Ltd. v. 
Commission). This legal lacunae allows the institutions to (mis)use the delays for making any 
procedural steps unclear and at the same time make any delivery of documents (after a long 
period of time) meaningless.


