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Article 4

No amendments are proposed in the case of Article 4. 
However, although Article 82(1) of the Treaty on the Functioning of the European Union is 
limited to cooperation in criminal matters, the Directive proposes to extend mutual 
recognition and the EIO to proceedings that do not properly involve a criminal case, but 
where the decision may hypothetically give rise to proceedings before a court having 
jurisdiction in criminal matters (which could therefore include administrative proceedings).

Article 6

This article concerns the transmission of the EIO. All official communications have to be 
made through direct contacts between the issuing and executing authorities (Article 6(1)). 
There is, however, the possibility of designating central authorities to assist the judicial 
authorities. These central authorities may be responsible for the transmission and reception of 
the EIO, but only at an administrative level (Article 6(2)). The obligation to notify the use of a 
central authority is laid down in Article 28(1)(c).Article 6(3) concerns the use of the European 
Judicial Network, which is one way of ensuring that the EIO is sent to the competent national 
authorities, thereby preventing or minimising the risk of the incorrect authorities being 
involved in the exchange of personal data. The obligation for the authority having wrongly 
received an EIO to transmit it to the competent executing authority is laid down in 
Article 6(5). Article 6(6) confirms the principle of direct contacts between the competent 
authorities as well as the possibility of assistance from the central authorities. Article 6(7) has 
been inserted, following an opinion from the European Data Protection Supervisor, to ensure 
that the principle of data protection is taken into account when processing personal data. It 
establishes an internal mechanism to prevent unauthorised access to personal data.

Article 8

This provision defines the applicable law. The decision to take the investigative measure is 
made by the issuing authority in accordance with its national law when it issues the EIO. The 
executing authority may only challenge that decision through the use of the grounds for 
refusal indicated in Article 10. However, the execution of the measure itself will be governed 
by the law of the executing State. The fact that the law applicable to the execution of the 
measure is the law of the executing State may, however, create problems in terms of 
admissibility of evidence in the issuing State. This problem is solved by Article 8(2), which 
provides for the possibility of the issuing authority indicating in the EIO which formalities 
will have to be complied with to ensure admissibility of evidence. There is an obligation for 
the executing authority to comply with these formalities, provided that they are not contrary to 
the fundamental principles of law of the executing State. This therefore meets the need to 
ensure admissibility of evidence under the applicable law. The provisions of Article 8(3) are 
not laid down in any existing EU instruments. They concern the possible presence of a 
competent authority of the issuing State during the execution of the EIO in order to provide 
assistance to the executing authorities. The presence of an authority of the issuing State in the 
territory of the executing State, to assist with execution of the EIO, may be crucial where, for 
example, it is necessary to ensure admissibility of evidence or issue supplementary EIOs in 
the course of execution of a measure (see Article 7(2)). In addition to establishing the legal 
basis and creating the obligation for the executing State to accept the presence of a competent 
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authority of the issuing State, this Article 8(3) also ensures sufficient flexibility by adding that 
the presence may be refused if it would be contrary to the fundamental principles of law of the 
executing State. The purpose of a competent authority of the issuing State being present in the 
executing State is solely to provide assistance to the authorities of the executing State. 

Article 9

Article 9 adds necessary flexibility by allowing the executing authority to opt for a different 
type of measure from the one specified in the EIO, in the situations set out in the respective 
paragraphs. Article 9(1) should be read together with Article 10(1)(c), which allows execution 
of the EIO to be refused if there are no alternative measures in the executing State. If the 
executing authority intends to use, in accordance with Article 9(1), a measure different from 
the one decided by the issuing authority, it is important to ensure that this will not have 
unexpected consequences on the investigation, especially in terms of admissibility of 
evidence and results to be achieved. Article 9(2) therefore establishes an obligation to inform 
the issuing authority, which will be able to withdraw the EIO. The issuing authority can also 
redraw the EIO and, for example, decide to use another type of measure.

Article 10

The sixth ground allows execution of the EIO to be refused if, in a specific case, its execution 
would harm essential national security interests, jeopardise the source of the information or 
involve the use of classified information relating to specific intelligence activities. This 
ground may be invoked only on a case-by-case basis.

Article 13

Article 13 provides that legal remedies shall be available for interested parties in accordance 
with national law, thus ensuring access to the law and courts in order to defend all rights and 
interests protected by law. One of the pillars of the democratic rule of law is the guarantee of 
effective legal protection, which must not be denied or in any way limited by the States in 
question. This judicial guarantee therefore consists of the right of recourse to a court and to 
obtain a court decision on any legally relevant claim, where the procedural requirements for 
its assessment are met. Under the principle of mutual recognition, the substantive reasons for 
issuing the EIO must be prevented from being challenged in an action brought before a court 
of the executing State.

Article 18

Most EIOs will clearly contain information that must be protected, not only with regard to the 
fundamental rights at stake, but also in order to safeguard the investigation. The same goes for 
information to be transmitted as part of the evidence gathered in executing the EIO. Article 18 
establishes the obligation for Member States to take the necessary measures to ensure that 
both the issuing and the executing authorities preserve the confidentiality of information and 
inform each other when confidentiality requirements cannot be entirely complied with. This 
issue was particularly raised by the European Data Protection Supervisor.
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Article 25

Monitoring of banking transactions is a measure involving gathering of evidence in real time, 
continuously and over a certain period of time and is therefore covered by Article 27, which 
provides for flexibility by adding a specific ground for non-recognition. Article 25(1) 
provides for the possibility of issuing an EIO in order to monitor banking transactions taking 
place in the future. Article 25(4) states that the practical details regarding the monitoring shall 
be agreed between the competent authorities of the issuing and the executing States. It also 
expressly provides that the issuing and executing authorities shall ensure secrecy and 
discretion with regard to anything in the banking information obtained that is unconnected 
with the particular investigation. This specifically includes not disclosing such information to 
third parties or using it for purposes other than those justified by the application. 


