
 

 

 

 

DIRECTORATE GENERAL FOR INTERNAL POLICIES 

POLICY DEPARTMENT C: CITIZENS' RIGHTS AND 
CONSTITUTIONAL AFFAIRS 

 

 

JUSTICE, FREEDOM AND SECURITY 
 

 

 

Developing a Criminal Justice Area  
in the European Union 

 

 

STUDY 
 

 

Abstract 

This study addresses the development of an EU criminal justice area. By 
exploring key concepts and features of criminal processes in comparative 
perspective, it seeks to provide ideas for such an area. Because the 
situation in the member states is diverse, independent concepts guided 
by the study findings are explored. 
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EXECUTIVE SUMMARY 
This study seeks to contribute to the discussion of how an EU criminal justice area should 
be developed. As envisaged by the LIBE committee it focuses initially on the concept of 
serious crime as one to potentially identify the legitimate substantive remit of such an area. 
The concept of serious crime is not a legal one in the member states and thus examination 
of it, special procedures and other mechanisms in the member states legal orders do not 
yield a satisfactory definitional basis for any EU development. It is clear that the concept 
must be defined autonomously and a different basis sought to define and limit the 
substantive scope of any EU criminal justice area. 

A number of specialist agencies exits in the member states to deal in a more centralised 
manner with certain types of offences. This might be taken as indicative that such crimes 
require special treatment. The offences for which centralising structures are, however, 
often found at national levels are on the one hand classic transnational crimes such as 
terrorism, organised crime, cybercrime and money laundering and financial offences on the 
other. In terms of providing indicators for an EU legal area, this finding therefore does not 
appear to suggest anything further is needed than that already being considered. There is 
no particular pattern of specialisation to be discerned from these findings which might be 
helpful in assisting the development of a more theoretical notion of the appropriate 
substantive content of any EU criminal justice area. 

Furthermore an examination of specialist procedures in the member states reveal these as 
designed mostly to free up criminal justice system resources to enable concentration on 
serious crimes in “normal proceedings” not as specialist procedures to be applied to (and 
thus helping to identify) crimes considered as particularly serious. In a small number of 
member states, the use of certain specialist, more coercive investigative measures is 
allowed only for a group of offences considered particularly serious. 

It is thus, unfortunately, not possible to turn to a legal comparative analysis of member 
state practices for indicators as to the legitimate reach of any EU criminal justice area. 
Clearly this must be limited to offence areas for which there is a special need for supra-
nationalised intervention but it appears that drawing the boundaries of this sphere requires 
autonomous definition. This study postulates that two broad areas of criminal activity can 
legitimately fall within such a definition. On the one hand offences of which the EU itself 
becomes a victim (and thus all its citizens are equally victimised by) as well as offences for 
which the EU has a moral obligation to intervene because it in some way facilitates the 
commission of transnational crimes. The latter is above all the case when freedoms 
provided by the Union are abused for illegitimate purposes. These are the common values 
of the Union as a community and therefore potentially to be protected by criminal law. 

The use of criminal justice mechanisms is, in accordance with European traditions, to occur 
as an ultima ratio only. Careful consideration of areas of wrong-doing and the 
proportionality of utilising supra-national criminal justice mechanisms to combat them as 
well as the requirements of a subsidiarity examination must ensue before any EU criminal 
justice area can be determined the proper setting for dealing with offences. 

The individual and procedural rights traditions of the member states are not unexpectedly 
varied and highly diverse. Comparative analysis of rights regarded as core yields a long list 
and even in concreto, rights such as the right to be heard are manifested very differently 
across differently EU jurisdictions. It is therefore difficult to draw conclusions for any EU 
criminal justice area from such comparative analysis. If, however, any EU criminal justice 
system is regarded as serving EU citizens, their expectations of criminal justice and the 
procedures which contribute to it, may be regarded as central. Given the high priority 
accorded to many rights and the in part stringent enforcement of them – e.g. via evidential 
admissibility rules – much speaks for any EU criminal justice area developing as an area of 
high standards and best practice. If it does not, the EU bears potential to act as a 
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constitutional loop-hole, depriving citizens of important rights and will be vulnerable to 
arguments of illegitimacy. 

Investigations in the member states are complex interactions. For serious crimes, however, 
these factually always seem to be based upon prosecutorial (at least co-) leadership. The 
vast majority of jurisdictions lend prosecutors the legal status of investigative leaders and 
for serious crimes, this is also reflected in practice. However, investigations are not seen as 
only matters for state agencies. A significant number of member states provide defendants 
and/or their lawyers with participatory rights and a smaller number of states also provide 
formal rights to victims. In developing any EU criminal justice area it is important that such 
interests are not overlooked for they will form an important part of citizens’ expectations of 
justice. 

The length of prison sentences citizens can be subject to varies greatly across the member 
states demonstrating very different conceptions of what a state can legitimately subject its 
citizens to. It is difficult to envisage any common notion developing in the near future. 
Deficient detention conditions are an all too common phenomenon across the EU. A 
significant number of member states detain citizens in deficient detention conditions 
sometimes found to be in breach of the ECHR or subject to serious criticism by the 
Committee for the Prevention of Torture. This specifically undermines the mutual trust of 
criminal justice practitioners in other member states’ systems which should form the basis 
to mutual recognition. If any EU criminal justice area is to serve EU citizens and their 
notions of justice this is a matter which must be addressed with the utmost urgency. 

A majority of member states require a defendant to have legal representation when he or 
she is investigated and/or on trial for a serious crime or exposed to the risk of a high 
sentence. Other member states require representation for vulnerable suspects or for those 
who are detained. Much therefore speaks for European cases requiring mandatory defence 
counsel presence in accordance with the traditions of the member states. Logically such 
defence is usually paid for by the respective state though the particular mechanism for 
ensuring this varies. 

Juvenile defendants are treated significantly differently to adult suspects and offenders. The 
age at which a child becomes subject to criminal liability varies significantly. A clear EU 
definition of who and how criminal justice measures can affect juvenile offenders must be 
developed autonomously. 

Fundamentally this study identifies EU citizenship as key concept for the development of 
any EU criminal justice area: Core to this thinking is the idea that there are certain 
interests only the EU can protect effectively for its citizens. Good governance will thus 
require the use of an EU criminal justice area for a limited remit of substantive offences. It 
is key, however, in ensuring correct development of any such area, that the EU citizen is 
recognised as the intended beneficiary of this area. An EU citizen is, by virtue of his or her 
national citizenship, a constitutional rights holder with legitimate expectations of justice and 
in particular criminal justice. Any system which reduces this notion only to the idea of 
effective prosecution, illegitimately curtails any vision of citizenship as defined in European 
traditions. Although effective prosecution is doubtlessly an important consideration to 
citizens, it is far from the only one. Notions of fairness, individual rights, the interests of 
victims and broader society in criminal procedure are similarly key. Criticism of EU criminal 
justice related developments thus far point to these aspects, particularly relating to 
individual rights, being disproportionately neglected if not overlooked. Placing an idea of 
any EU criminal justice area as serving European citizens as well as dealing with individual 
citizens (and thus rights holders) via mechanisms which place them in a precarious 
position, is suggested as a helpful corrective for the further development to an EU criminal 
justice area. 


