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Subject: Petition 1557/2009 by Izabella Mészárosné Györvári (Hungarian), on behalf 
of Vállalkozások Érdekvédelmi Szövetsége (Union for the Protection of 
Business Interests) concerning discrimination against small and medium-
sized businesses in Hungary and non-compliance with EU standards

1. Summary of petition

The petitioner maintains that small and medium-sized businesses in Hungary are being treated 
in a discriminatory manner by the national authorities in their implementation of legislation 
concerning taxation, financing and participation in tendering procedures, which accordingly 
favours the monopolistic practices of the multinationals. She also criticises the attitude of 
banks towards small and medium-sized businesses, indicating that many of them, unable to 
obtain funding, are being driven to bankruptcy. She believes that the Hungarian authorities are 
extremely strict when it comes to the payment of taxes by small and medium-sized 
enterprises, yet they are more willing to tolerate late payment by large companies. She is 
seeking a European Parliament investigation into her allegations, asking it to adopt a 
resolution calling on the Hungarian authorities to comply with European standards concerning 
the treatment of small and medium-sized businesses.

2. Admissibility

Declared admissible on 11 February 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 10 June 2011.

The petition, which reflects the petitioner’s views and complaints, raises a number of legal 
questions concerning the situation of small and medium-sized enterprises (SMEs) in Hungary 
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in 2009.

As regards the general situation in Hungary, in 2009 the SME sector recorded a higher 
percentage of micro-enterprises than the EU average, although the percentage of small and 
medium-sized enterprises was therefore lower.

The contribution of SMEs to the Hungarian economy, defined as the percentage of total value 
added, was below the EU average. However, the contribution of SMEs to employment in 
Hungary (71%) was higher than the European average (67%). There are significant 
differences across the SME sector: there is a relatively high number of micro-enterprises in 
Hungary, which therefore contribute more to employment (35%) than the EU average (30%).

A number of specific points were raised in the petition: the first is the financing of enterprises 
by the banks. The petition refers to loan contracts unilaterally terminated by the banks. 
Although personal loans are subject to EU regulations, business loans are not specifically 
regulated at European level. As a result, Member States are free to introduce their own laws 
concerning business loans. The national rules therefore apply in this case. If the loans are 
terminated on the basis of an unfounded or unjustified decision by the bank, the enterprise 
may consider a legal appeal.

The petition also mentions retail payments and the failure on the part of large enterprises to 
make payments to suppliers. On 16 February 2011 the Commission adopted a new 
Directive1to combat late payments. The provisions of the new Directive include, inter alia:

 Harmonisation of the deadline for payments from public authorities to enterprises. 
Public authorities will have to pay for goods and services that they receive within 30 
days or, in very exceptional circumstances, within 60 days. 

 Contractual freedom in commercial transactions: enterprises will have to pay their 
invoices within 60 days, unless otherwise expressly decided and provided that this is 
not grossly unfair. 

 Enterprises will be automatically authorised to claim interest for late payment and will 
be able to obtain, as a minimum, a fixed sum of EUR 40 as compensation for recovery 
costs. They will also be entitled to obtain compensation for any other reasonable 
recovery costs. 

 The statutory interest rate for late payment will be at least 8 percentage points higher 
than the European Central Bank’s reference rate.  Public authorities are not authorised 
to set a lower interest rate for late payment. 

In addition, Member States may maintain or bring into force provisions that are more 
favourable to the creditor than the provisions of the new Directive. This Directive must be 
transposed into national law no later than 16 March 2013.

As regards the accounts of enterprises, the petitioner states that Hungarian legislation is 
discriminatory with regard to the publication of firms’ accounts. Some multinational 
companies may be favoured to the detriment of Hungarian SMEs. Although the EU 
accounting directives require companies to publish their annual accounts, implementation of 
this requirement, in particular the definition and application of sanctions, is the responsibility 

                                               
1 Directive 2011/7/EU.
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of the Hungarian authorities. We therefore invite the authors of the petition to contact the 
national authorities first and foremost.

As regards public contracts, the petitioner states that SMEs cannot really participate in tender 
procedures because certain contractors are authorised to participate in them, despite the fact 
that they should be excluded in the light of their dishonest behaviour in the market.

According to a study requested by the European Commission and finalised in 2010 for the 
period from 2006 to 2008, SMEs won on average 60% of public contracts above the EU 
threshold as main contractors, which corresponds to 34% of the value of these contracts. In 
Hungary, 47% of the value of these contracts was awarded to SMEs, which is much higher 
than the EU average.1

The European Commission attaches great importance to facilitating access by SMEs to public 
procurement contracts and has published a document containing guidance to this effect, which 
identifies how the existing legal framework can be applied to help facilitate SMEs’ access and 
highlights useful national practices. This document is also available in Hungarian2. 

The EU Directives on public contracts 3contain a number of obligatory exclusion criteria (e.g. 
economic operators involved in corruption or fraud) and other optional exclusion criteria that 
public authorities awarding contracts may invoke, e.g. misconduct by tenderers or serious 
professional dishonesty. These exclusion criteria are reflected in the Hungarian Public 
Procurement Act and the individual contracting authorities are responsible for applying them.

The Commission may initiate infringement proceedings against a Member State if it infringes 
EU law. The petition does not contain any information that enables the Commission to draw 
any such conclusions.

Finally, with regard to tax issues, the petitioner criticises the Hungarian law that entitles the 
authorities to claim payment of the VAT charged for a service provided by the business in 
question, even if it has not received payment for its service.

In accordance with Articles 62 and 63 of Council Directive 2006/112/EC on the common 
system of value added tax, the tax authorities may demand payment of the tax from the 
business when the goods or the services are supplied, even though the time of payment may 
be deferred.

Pursuant to Article 90 of the same Directive, in the case of total or partial non-payment after 
the supply takes place, the taxable amount will be reduced accordingly under conditions 

                                               
1 Evaluation of SMEs’ Access to Public Procurement Markets in the EU, DG Enterprise and Industry, Final 
Report, September 2010 (http://ec.europa.eu/enterprise/policies/sme/business-
environment/files/smes_access_to_public_procurement_final_report_2010_en.pdf).
2 http://ec.europa.eu/internal_market/publicprocurement/docs/sme_code_of_best_practices_hu.pdf.
3 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of 
procedures for the award of public works contracts, public supply contracts and public service contracts (OJ L 
134, 30.4.2004, p. 114–240); Directive 2004/17/EC of the European Parliament and of the Council of 31 March 
2004 coordinating the procurement procedures of entities operating in the water, energy, transport and postal 
services sectors (OJ L 134, 30.4.2004, p. 1-113). 
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determined by the Member States. However, Member States are free to derogate from this 
rule.

In the light of the provisions above, the practice of the Hungarian authorities, described in the 
petition, of claiming payment of VAT before payment of the invoice for the service in 
question, does not appear to be an infringement of Directive 2006/112/EC. In the case of non-
payment of the invoice, the taxable amount for VAT may be reduced according to the 
conditions laid down by the Member States. Nevertheless, as the Member States may derogate 
from this rule, they are not obliged to offer any such reduction.

Having regard to the above, the petition does not contain any information that demonstrates 
infringement of the Directive in question.

The petition does not demonstrate any infringement of Community law.

4. Further Commission reply (REV), received on 31 May 2013.

The Commission's observations
The Hungarian authorities have provided additional elements in their letter of 21/04/2012.

After the elections of 2010, the new Hungarian government has taken a number of measures 
that address the concerns of the petitioner. The Hungarian authorities state that none of the 
issues mentioned in the petition would raise responsibility of the Hungarian state in relation to 
violating any EU law. The petitioner also acknowledges the efforts done by the current 
government to improve the business environment in its answer of 5 February 2013 to the 
Petitions Committee.

After analysing the answer of the Hungarian authorities and taking into account the arguments 
contained therein, the Commission upholds its previous position that there is no evidence that 
would establish a breach of that EU law by the Hungarian state.

The arguments included in the letter address a number of issues and provide a clear response 
to them. Some of these examples are listed below:

Unfair or fraudulent business practices: 

- (paying the companies that actually carry out the work only in part or not at all): Hungarian 
authorities have taken measures to address this problem. These include an action plan to help 
SMEs that are at the end of a business chain to effectively get paid. Since 2012 there are 
stricter reporting requirements. Fraudulent business owners are banned to start a new business 
for 5 years.

- (in public procurement procedures): economic operators involved in such practices may, 
under certain circumstances, be excluded from participation in a public tender, provided that 
the contracting authority has relied on the use of the relevant exclusion grounds provided in 
Article 45(2) of Directive 2004/18/EC or Article 54(4) of Directive 2004/17/EC. However, 
using those exclusion grounds in the contract notice is not an obligation and the contracting 
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authority can always choose not to exclude companies which have been involved in such 
practices. EU law would be infringed only inasmuch as the contracting authority would 
prohibit the participation of companies involved in unfair or fraudulent business practices in 
the contract notice, but then would fail to exclude such companies during the procurement 
procedure. This has to be assessed on a case-by-case basis.

VAT: The petitioner criticised national VAT legislation which imposes the obligation to pay 
the VAT indicated on the invoice even if that invoice is not paid by the recipient of the goods 
or services.

Such a rule is however not in conflict with the common European system of VAT. While 
under Article 90(1) of the VAT Directive (Directive 2006/112/CE), the taxable amount must 
be reduced in the case of total or partial non-payment, Member States may derogate from that 
rule under Article 90(2) and require the payment of the totality of the VAT in such cases.

In addition, following judgment of the Court of Justice of the European Union of 28 July 2011 
(C-274/10, Commission v Hungary) Hungary had to withdraw a rule which prohibited the 
refund of input VAT by the tax authorities where the input transaction (including input VAT) 
has not been financially settled by the taxable person. As a result, taxable persons may now 
request the refund of such unpaid input VAT.

As regards the period within which refund of excess VAT must be made to taxable persons, 
Article 183 of the VAT Directive allows Member States to determine the conditions of such 
refund. The conditions applied by Hungarian legislation, as communicated by the Hungarian 
authorities (refund within 75 days; and 30 and 45 days where the excess VAT is below 1 
million HUF - 3400 EUR) however does not appear to run counter to the VAT Directive.

National Tax and Customs Office (NTCO): the Hungarian authorities rebuffed the statements 
concerning the methods and proceedings of the NTCO. Statistics also underpin the standpoint 
of the government.

SMEs access to finance: The problem has been perceived by the Government and several 
measures were taken to support SMEs. The Széchenyi Card program was expanded: it is not 
anymore a simple overdraft facility, but enables SMEs to finance their investments and 
working capital.  In December 2011, an agreement with commercial banks was signed to 
make more financing available for SMEs. New types of microcredits were introduced in 2011 
in the framework of the JEREMIE program.


