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Subject: Petition 0966/2012 by Kent Cooper (American), on alleged discrimination by 
the Danish authorities

1. Summary of petition

The petitioner, who has had permanent residence in Denmark since 2001, is divorced from his 
Danish wife with whom he has three children. He claims to be a victim of discrimination by 
the Danish authorities, and that since 2010 they have threatened him with expulsion from 
Denmark, which would exclude him from maintaining contact with his children. He also 
complains that the Danish authorities insist on communicating with him in Danish, a language 
he does not fully master. With reference to the case-law of the Court of Justice in Case C-
127/08, he asks the European Parliament to intervene

2. Admissibility

Declared admissible on 22 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 31 May 2013

The petitioner is an American citizen who moved to Denmark with his family in 2001, but 
who got divorced from his Danish wife, with whom he has three children. He complains 
against the treatment of non-Danish parents in Denmark, notably as regards immigration rules 
and threats from deportation and separation from his three children. From a letter he sent to 
the Commission, it is known that he moved with his family from the UK where they had lived 
for two years. The children currently live with their mother with whom he shares joint 
custody. 
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The Commission's observations 
Applicability of Directive 2004/38/EC on Free Movement for the right of residence of parents 
from a third country

Directive 2004/38/EC governs the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States. Particularly, the Directive 
provides for the retention of the right of residence by family members of third countries in the
event of divorce, annulment of marriage or termination of registered partnership. Its Article 
13 specifies that divorce shall not entail loss of the right of residence of a Union citizen's 
family member who is not a national of a Member State if the marriage has lasted at least 
three years, including one year in the host Member State, or when the spouse who is not a 
national of a Member State has custody of the Union citizen's children. However, it is not 
clear from the information at the disposal of the Commission whether the petitioner meets 
these conditions.

Non applicability in Denmark of Directive 2003/109/EC on third country nationals who are 
long term residents

Directive 2003/109/EC deals with the status of third country nationals who are long term
residents, and provides for their right of residence. 
However, Denmark opted out of Title V of Part III of the Treaty on the Functioning of the 
European Union, dealing with an Area of freedom, security and justice, and only national law 
is applicable to the case of third country nationals, parents of Danish children, who are not 
falling within the scope of Directive 2004/38/EC.

Case law of the Court of Justice of the European Union

According to Article 51(1) of the Charter of Fundamental Rights of the European Union 
Member States are bound by the Charter when implementing Union law.

Notably, Article 7 of the Charter of Fundamental Rights of the European Union (‘the 
Charter’), concerning respect for private and family life, contains rights which correspond to 
rights guaranteed by Article 8(1) of the ECHR, the meaning and scope of Article 7 of the 
Charter are to be the same as those laid down by Article 8(1) of the ECHR, as interpreted by 
the case-law of the European Court of Human Rights (judgment Dereci of 15 November 
2011, case C-256/11, point 70).

The CJUE noted that, in such cases - residence rights of third country nationals who are 
parents of EU children -, provision of the Charter has to be read in conjunction with the 
obligation to have regard to the child’s best interests, recognised in Article 24(2) of the 
Charter, and with account being taken of the need, expressed in Article 24(3), for a child to 
maintain on a regular basis a personal relationship with both parents (judgment O and S, 
joined cases C-356/11 and C-357/11, point 76).

Conclusion
The Commission has already contacted the petitioner to verify if the case falls under Directive 
2004/38/EC.
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4. Commission reply (REV), received on 28 August 2013

It results from the additional information provided by the petitioner that between the family's 
move to Denmark after 2 years in the UK in November 2001 and the divorce from his Danish 
wife in January 2012, he had left Denmark in May 2005 for three years, without his family, to 
work in the US. He returned to Denmark in April 2008. His wife who provided for the family, 
confirmed to the Danish authorities that she was financially responsible for him. It seems that 
the Danish immigration services rejected the petitioner's application for family reunification 
under EU rules in March 2009. The petitioner pursued a Master's degree in Denmark from 
September 2009 to 2012 for which he seems to have received some kind of public funding.

After the petitioner appealed the refusal of his application for family reunification in 
December 2011, the Ministry of Justice referred the case to the immigration services for a 
renewed decision in March 2013. In this regard, the immigration services have asked him in 
May 2013 for further information, to show that his ex-wife had genuine and effective 
residence in the UK, and that either one of them had sufficient funds, such as salary or 
savings, when immigrating to Denmark in November 2001. They informed him that a 
decision will be taken within 3 months after receipt of the documents. The petitioner has 
informed them that he would not provide additional information as he considers that it is 
rather up to the authorities to prove that his ex-wife did not live in the UK at the time.
Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States. 

Right to family reunification in case of returning EU citizens

Pursuant to its Article 3(1), Directive 2004/38/EC applies to EU citizens who move to or 
reside in a Member State other than that of which they are a national and to their family 
members. EU citizens residing in the Member State of their nationality and their family 
members cannot in principle benefit from the rights.

However, the Court of Justice of the European Union has extended the favourable treatment 
ensuing from the Directive also to those Union citizens who return to their home Member 
State after having exercised their right and resided in another Member State1. More 
specifically, it2 recognized the right of Union citizens who have pursued an occupational 
activity in a Member State and who wish to return to their Member State of nationality to be 
accompanied by their third country family members under at least the same conditions as are 
laid down in Union law for Union citizens from other Member States. Directive 2004/38/EC 
can therefore be seen as setting the minimum standards of rights that Member States should 

                                               
1 Judgments of 7 July 1992 in case C-370/90 Singh (ECR 1992, p. I-4265) and of 11 

December 2007 in case C-291/05 Eind (ECR 2007, p. I-10719).
2 Judgments of the Court of 7 July 1992 in case C-370/90 Singh (Rec.1992, p. I-4265), , 

of 23 September 2003 in case C-109/01 Akrich (Rec.2003, p. I-9607) and of 11 
December 2007 in case C-291/05 Eind (Rec. 2007, p. I-10719)
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afford to returning nationals, although it is not directly applicable to them.

That case-law would in principle also apply by analogy to returning Union citizens who have 
lawfully resided in another Member State without engaging in an occupational activity there. 
This conclusion is supported by the fact that Union law does not require that Union citizens 
pursue an occupational activity in order to enjoy the rights provided by citizenship of the 
Union. 

Accordingly, the Member State of nationality should grant leave to enter and reside to family 
members of their own nationals returning after having exercised the right to move and reside 
freely in another Member State under at least the same conditions as are laid down in Union 
law, irrespective of the capacity in which they resided in the host Member State under 
Directive 2004/38/EC, provided that they fulfil the relevant conditions and respect the 
limitations of that Directive. 

Genuine and effective exercise of free movement by returning EU citizens

However, to benefit from the favourable treatment conferred by Union law, the exercise of 
free movement rights in the Member State from which the Union citizens and their family 
members return must be genuine and effective. The Commission's guidelines on better 
transposition and application of Directive 2004/38/EC1 provide guidance as regards the rights 
of Union citizens and their family members returning to the Member State of their nationality 
after having exercised their right to move and reside freely in another Member State. 
Accordingly, when assessing whether the residence in the host Member State was genuine 
and effective, the authorities of the Member State of origin must pay due attention to all 
circumstances of the individual case. Member States may define a set of indicative criteria 
and objective evidence, which may be applied for the purpose of distinguishing between 
genuine use of the right to move and reside freely, which is protected by Union law, and 
abuse of this right. To this end, they may require documentation for the existence of a genuine 
and effective exercise of the right of free movement in the host Member State, including e.g. a 
declaration of having resided in another Member State, or rent receipts. 

Gap between return of EU citizen and application for family reunification

The application for family reunification pursuant to EU law concerns the petitioner's return to 
Denmark from the US in April 2008, three years after he had left Denmark alone for the US 
and 6.5 years after he had moved to Denmark from the UK with his Danish ex-wife. 

In so far as the return to Denmark and the request for family reunification was therefore not at 
the same time as the return of his EU citizen wife to Denmark from the UK it should be noted 
that the Court of Justice has not yet clarified whether the extension of the favourable 
treatment as regards family reunification to returning EU citizen and his/her family members 
also applies when there is a gap between the return of the EU citizen and the request for 
family reunification. A currently pending preliminary question before the Court2 may provide 

                                               
1 Commission Guidelines adopted on 2 July 2009 on better transposition and application 

of Directive 2004/38/EC, COM(2009)313 final of 2.7.2009, point 4.3.
2 Case C-456/12 Minister voor Immigratie, Integratie en Asiel vs B, and O vs Minister 

voor Immigratie, Integratie en Asiel.
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clarifications in this regard.

In the Commission's view, to benefit from family reunification under EU law should not 
require that the EU citizen and the family member return to the EU citizen's country of 
nationality simultaneously. Rather, the authorities should examine each case individually but 
the family link must have existed already upon the return.

Another aspect is, however, that the petitioner had already resided in Denmark with his family 
and then left Denmark alone for a period of almost 3 years before returning and invoking 
family reunification. This absence is considerably longer than the temporary interruptions that 
the Directive considers are without any effects: these are absences of 6 months (and 
exceptionally 1 year) to be considered as continuously residing, for the purpose of obtaining 
permanent residence [Article 16(3)], or absences of more than 2 years before losing the right 
of permanent residence [Article 16(4)].

Petitioner's case must be assessed by national authorities

As the petitioner was the family member of a Danish citizen residing in Denmark he can 
therefore not rely directly on Directive 2004/38. Only if the Danish wife can be considered a 
returning national after having genuinely and effectively exercised her free movement rights 
in the UK would Denmark be obliged to afford him at least the same rights as granted by the 
Directive. 

It is for national authorities and courts to establish this on the basis of an evaluation of the 
specific circumstances of the individual's case. To this end they may request the petitioner to 
provide documentation. This verification is currently on-going in the framework of the 
petitioner's appeal.

In so far as the petitioner refuses to provide additional information because he considers that it 
is rather for the Danish authorities to have to prove that his wife did not live in the UK it 
should be noted that it is indeed for the returning national and/or the family members to prove 
that they have exercised the right in a genuine and effective manner in the host Member State 
from which they have come. There is no provision of EU law that would explicitly oblige the 
national authorities to share the burden of proof with EU citizens or their family members 
applying for a residence document under the Directive.

Retention of right of residence in the event of divorce or permanent residence

Only when the Danish authorities will have reviewed their decision in such a way as to 
conclude that the petitioner could have benefited from family reunification under EU law 
upon his return to Denmark in 2008, can the next steps be undertaken to examine whether he 
fulfils the conditions to have retained the right of residence upon his divorce, or whether he 
fulfils the conditions for permanent residence. This is again a decision that is decisively based 
on evaluating the facts of the specific individual case which only national authorities can 
perform.

Conclusion

It is currently up to the Danish authorities to establish if the petitioner can rely on family 
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reunification under EU rules as the family member of a returning national, in particular by 
assessing whether his ex-wife indeed genuinely and effectively resided in the UK.

The Commission has asked the petitioner to keep it informed about further developments in 
his case, although the latest information received directly from the petitioner is that he has left 
Denmark and is now residing in the US.


