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Subject: Petition 1028/2012 by P. W.  (Polish), on amendment of Directive 
2008/104/EC of the European Parliament and of the Council of 19 November 
2008 on temporary agency work

1. Summary of petition

As regards Directive 2008/104/EC of the European Parliament and of the Council of 
19 November 2008 on temporary agency work, the petitioner maintains that the manner in 
which it is being implemented in the United Kingdom allows employers to resort to trickery, 
enabling them to evade any possible obligation to convert a temporary contract with a worker 
into a permanent contract. According to the petitioner, if workers wish to avoid losing their 
job, they have to come to an arrangement with an employment agency in order to secure a 12-
week contract; in some cases, a worker with a 12-week contract might work for 12 more 
weeks in the same firm, but in another department; lastly, a worker might resign voluntarily 
on expiry of his or her 12-week contract and six weeks later return to work for the same firm 
under a new 12-week contract. Those are the three situations in which workers most typically 
find themselves when they need to work, and the petitioner considers it urgent to remedy 
them by amending the above-mentioned directive in order to rule out ruses of the kind 
described, which serve to damage workers and prevent them obtaining full rights, that is to 
say, the same as those enjoyed by workers with permanent contracts

2. Admissibility

Declared admissible on 5 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 28 August 2013
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The petitioner, a Polish citizen, complains about the way in which Directive 2008/104/EC on 
temporary agency work has been implemented in the United Kingdom.

According to the petitioner, the transposition of the Directive on temporary agency work in 
the UK resulted in a situation where temporary-work agencies circumvent the applicable 
regulations in order to avoid granting the temporary agency workers equal treatment with the 
permanent employees of the user undertaking to which they are assigned. 

The petitioner claims that the three scenarios occurring most frequently in the UK are the 
following: 

 the agency worker is assigned to a company for only 12 weeks;

 the agency worker is assigned to a company for 12 weeks and then moved to a 
different department for another 12 weeks, after which his assignment ends; 

 the agency worker is assigned to a company for 12 weeks, then resigns and, after 
having been out of work for 6 weeks, is assigned again to the same department for 12 
weeks, after which he resigns again, and so on. 

The petitioner asks the European Parliament to review the Directive on temporary agency 
work and the regulations applicable in the UK and proposes three options to that effect: 

  removing the 12 week qualifying period for equal treatment that exists in the UK, so 
as to grant agency workers equal treatment with permanent employees from the first 
day of their assignment;

  amending the UK regulations by not addressing the issues that entail higher costs 
(equal pay, annual leave…) and, according to the petitioner, lead the employers to 
circumvent the applicable regulations; 

 removing the UK regulations altogether.

The Commission's observations 

The Commission wishes to underline that the petitioner does not allege that the British  
legislation or practice would violate EU law. The petitioner actually considers that the rules 
regulating temporary agency work in the UK are being circumvented. He asks the European 
Parliament to review the Directive on temporary agency work and the transposing legislation 
applicable in the UK. 

As regards Directive 2008/104/EC on temporary agency work, which has been adopted by the 
European Parliament and the Council on a proposal from the Commission, it should be 
pointed out that it is currently being reviewed by the Commission, which will publish a report 
on its application by the end of 2013. In compliance with Article 12 of the Directive, this 
review is taking place with a view to proposing, where appropriate, the necessary 
amendments.   

As regards the legislation transposing Directive 2008/104/EC in the UK, which is referred to 
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by the petitioner as "the Regulations", the Directive has been transposed in Great Britain by 
the Agency Workers Regulations 2010. Equivalent legislation has been adopted for Northern 
Ireland in 2011. 

It is not for the Commission to comment on proposed modifications to the legislation 
implementing the Directive in the UK. Nevertheless, given the fact that the petitioner 
repeatedly refers to both the Directive on temporary agency work and the Agency Workers 
Regulations and puts into question the way in which the Directive has been implemented in 
the UK, the Commission wishes to stress that the situation described in the petition does not 
appear to be in breach of the provisions of the Directive.  

Indeed, Directive 2008/104/EC on temporary agency work establishes in Article 5(1) the 
principle of equal treatment, according to which the basic working and employment 
conditions of temporary agency workers (which include pay as well as the duration of 
working time, overtime, breaks, rest periods, night work, holidays and public holidays) must 
be, during their assignment at a user undertaking, at least those that would apply if they had 
been recruited directly by that undertaking to occupy the same job. However, the same article 
provides the possibility to apply, under strict conditions, various derogations from the 
principle of equal treatment. In particular, Member States meeting the conditions of Article 
5(4), notably those in which there is no system in law for declaring collective agreements 
universally applicable, may derogate from equal treatment as regards the basic working and 
employment conditions, including by applying a qualifying period for equal treatment. 

The UK does meet the above-mentioned conditions and is actually using the derogation of 
Article 5(4) of the Directive. According to the Agency Workers Regulations 2010, agency 
workers are entitled to full equal treatment with permanent workers of the user undertaking 
once they have completed a 12-week qualifying period in the same job with the same hirer. 

The Regulations notably state, under regulation 5(1), that "Subject to regulation 7, an agency 
worker (A) shall be entitled to the same basic working and employment conditions as A would 
be entitled to for doing the same job had A been recruited by the hirer (…)", while regulation 
7 provides that:

"(1) Regulation 5 does not apply unless an agency worker has completed the qualifying 
period. 
(2) To complete the qualifying period the agency worker must work in the same role with the 
same hirer for 12 continuous calendar weeks, during one or more assignments".  

The Regulations contain detailed provisions on the way the qualifying period is to be 
calculated, including the possible breaks in this period and the cases in which it starts anew. 

Besides, in accordance with Article 5(5) of the Directive on temporary agency work, Member 
States must take appropriate measures with a view to preventing misuse in the application of 
this Article and, in particular, to prevent successive assignments designed to circumvent the 
provisions of the Directive. The transposing legislation applicable in the UK contains such 
provisions as are required by the Directive. It should be stressed that the Agency Workers 
Regulations 2010 have been complemented by an explanatory document ("Guidance") 
published by the UK Department for Business, Innovation and Skills in May 2011. This 
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document states the following under the heading "12 week assignments and anti-avoidance 
provisions": 

"A hirer can obviously decide not to engage agency workers beyond the 12 week qualifying 
period. There is nothing in the Regulations to prevent an agency worker being released after 
say 11 weeks or for assignments of 12 weeks to be the usual practice of any hirer. However, 
hirers and temporary-work agencies should be aware of anti-avoidance provisions which 
address any situation where a pattern of assignments emerge that are designed to deliberately 
deprive an agency worker of their entitlements. 

For example, an agency worker completes 2 or more assignments with the same hirer, where 
they have already worked for 12 weeks with a 6 week break and then a further 12 weeks with 
another 6 week break. If the agency worker is then taken on for a third assignment, this could 
be considered an attempt to avoid the completion of the qualifying period but it would need to 
be clear that the attempt was deliberate. This would be a matter for the Tribunal in the event 
of a claim."  

In the light of the foregoing, it appears that, on the one hand, the practices to which the 
petitioner refers may indeed aim at depriving temporary agency workers in the UK from full 
equal treatment; on the other hand, "anti-avoidance" measures have been put in place in the 
UK in compliance with the Directive on temporary agency work. 

Conclusions

As the petitioner does not allege that the legislation governing temporary agency work in the 
UK or the practice of public authorities in that respect would be in breach of EU law, the 
Commission has no scope to intervene in this case. 

In accordance with Article 12 of Directive 2008/104/EC on temporary agency work, the 
Commission, in consultation with the Member States and the social partners at EU level, is 
currently reviewing the application of the Directive with a view to proposing, where 
appropriate, the necessary amendments. The Commission report on this review is to be 
published by December 2013. 


