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Polish and Dutch tax authorities

1. Summary of petition

The petitioner reports on her problems with Polish and Dutch tax authorities. She is a Dutch 
national but, since 2004, has lived in Poland with her son. The petitioner receives a Dutch 
disability pension. In Poland, this pension is taxed. According to information from the 
Netherlands, the pension ought not to be taxed in Poland. However, the Dutch tax authorities 
have more recently contradicted this information. The petitioner says that she has received six 
different answers concerning this matter and she no longer knows where she stands. The 
answers also fail to indicate what articles of the law they are based on. Moreover, according 
to the petitioner certain documents from the Dutch tax authorities are not accepted by the 
Polish tax authorities, and the latter do not provide any information concerning, for example, 
specific tax deductions for the disabled. The petitioner says that, as a non-Polish disabled 
person, she is not treated in the same way as Polish disabled people. She has been threatened 
with seizure by the bailiff, but this is being postponed for the time being. The petitioner 
cannot afford to seek legal advice. She has put her problems to the European Commission and 
SOLVIT, but they could not help her either. The petitioner asks the European Parliament for 
help.

2. Admissibility

Declared admissible on 23 May 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 28 August 2013

The Commission's observations
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The petitioner first of all reports problems with regard to the application for a study loan for 
her son, who studies at the Agricultural University of Cracow. As her son was not residing 3 
out of 6 years before the commencement of his studies in the Netherlands, her son cannot 
apply for study grants. It also seemed not possible to ask for a loan.

Study grants are social advantages within the meaning of article 7 of Regulation (EU) No 
492/2011 on free movement of workers. Both EU migrant workers and their family members 
have the right to be granted social advantages without any discrimination on the grounds of 
nationality. It is well established jurisprudence of the Court of Justice of the EU that a 
residence clause is to be considered as an indirect discrimination on the grounds of 
nationality, as it is more easily fulfilled by national workers than by migrant workers1. 
However, the application of study grants requires a link of integration with the society of the 
host Member State. As the petitioner is neither working in the Netherlands, nor is her son 
pursuing his studies there, there seems to be no link of integration on the basis of which the 
Netherlands should provide the study grants, or a subsidised loan. The Commission services 
advice the petitioner to explore the possibilities to ask for a grant or loan in Poland.

Where the petitioner states that her invalidity benefit is not paid on the correct grounds, she 
has not specified this in the petition. The Commission can therefore not assess whether there 
is an infringement of EU law.

As far as the petitioner’s tax problems are concerned, the Commission notes that at the 
present stage of development of Union law there is limited legislation in the area of direct 
taxation. In the absence of EU legislation, taxation falls essentially within the competence of 
Member States. In the exercise of this competence, however, Member States have to respect 
their obligations under the EU Treaty. Member States are not allowed to discriminate on the 
basis of nationality, or indeed otherwise restrict their freedoms under the EU Treaty without 
proper justification.

As regards the taxation of cross-border payments of pensions, the allocation of the respective 
taxing rights and the avoidance of double taxation are not regulated by EU rules. This is a 
matter dealt with by the Member States in their national law. It is common international 
practice for the two States concerned – the state of residence and the state of source – to share 
their taxing rights in accordance with a bilateral convention for the avoidance of double 
taxation. The case of the petitioner falls within the scope of application of the Convention of 
13 February 2002 concluded by Poland and the Kingdom of the Netherlands2. 

Since it is unclear how the petitioner’s pension should be qualified under this Convention, the 
Commission recommends the petitioner to ask either the Dutch or the Polish tax authorities to 
open the mutual agreement procedure of Article 26 of the Dutch-Polish tax convention.

                                               
1 See, among others, Case C-542/09 (European Commission v Kingdom of the Netherlands), [2012] to be 
reported.
2 The Polish and English texts may be found under the following link: 
http://www.archbip.mf.gov.pl/bip/_files_/podatki/umowy_miedzynarodowe/holandia_konwencja-
tekst_polski,angielski.pdf and the Dutch text may be found 
here:http://www.archbip.mf.gov.pl/bip/_files_/podatki/umowy_miedzynarodowe/holandia_konwencja-
tekst_niderlandzki.pdf.
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Article 26 §1 of this treaty provides:

“Where a person considers that the actions of one or both of the Contracting States result or 
will result for him in taxation not in accordance with the provisions of this Convention, he 
may, irrespective of the remedies provided by the domestic law of those States, present his 
case to the competent authority of the Contracting State of which he is a resident or, if his 
case comes under paragraph 1 of Article 25, to that of the Contracting State of which he is a 
national. The case must be presented within three years from the first notification of the 
action resulting in taxation not in accordance with the provisions of the Convention.”

This should provide a solution for at least the last three years.

Conclusion

In view of the above considerations, the Commission recommends the petitioner to ask either 
the Dutch or the Polish tax authorities to open the mutual agreement procedure of Article 26 
of the Dutch-Polish tax treaty.


