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NOTICE TO MEMBERS

Subject: Petition 1684/2012 by Florian Bosse (German), on amending Regulation 
(EC) No 261/2004 establishing common rules on compensation and 
assistance to passengers in the event of denied boarding and of 
cancellation or long delay of flights in order to make it more stringent 

1. Summary of petition

The petitioner proposes that Regulation (EC) No 261/2004 establishing common rules on 
compensation and assistance to passengers in the event of denied boarding and of cancellation 
or long delay of flights should be amended to make it more stringent. He would like to see full 
reimbursement of the fare if a delay of one hour occurs. He also considers that airlines should 
pay a surcharge of €100 if compensation is paid more than 30 days after the event or in the 
event of legal action being brought. As a result, airlines would less often allow cases to come 
to court. 

2. Admissibility

Declared admissible on 9 July 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 28 August 2013

The Commission adopted on 13 March 2013 a proposal for the amendment of Regulation 
(EC) No 261/2004 establishing common rules on compensation and assistance to passengers 
in the event of denied boarding and of cancellation or long delay of flights and of Regulation 
(EC) No 2027/97 on air carrier liability in respect of the carriage of passengers and their 
baggage by air1. The proposal can be found on the Commission's website: 
http://ec.europa.eu/commission_2010-2014/kallas/headlines/news/2013/03/passenger-rights-
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air-revision_en.htm.

In case of missed connection, the proposal states in Article 6a that 'the delay shall be 
calculated by reference to the scheduled time of arrival at the final destination', which indeed 
means that the delay over the whole journey is to be considered.  

As regards the compensation to be linked to the price of the ticket, the Commission has 
carefully assessed this political option and considers that defining the amounts of 
compensation as a percentage of the ticket price would encounter not only some legal 
concerns but also some practical obstacles.

According to the EU Court of Justice, whilst the Montreal Convention provides for 
individualised damage to travellers, assessed on a case-by-case basis depending on the 
individual circumstances of the passenger, Regulation (EC) No 261/2004 establishes 
standardised entitlements applicable to all passengers, regardless of their individual 
circumstances. The question arises whether a compensation expressed as a percentage of the 
ticket could not be interpreted as an individualised compensation taking account of the 
particular circumstances of the passenger and hence could be incompatible with the 
Convention.

As regards its practical application, such a measure would create difficulties with respect to 
flights sold as part of a package: in these cases it is not clear what the ticket price is, because 
there is a single price covering flights, accommodation and possibly other services. 

The fact that an event must have affected that preceding flight, in case of delay of an aircraft 
because of the preceding flight, is already covered in the draft Article 5(3) and Article 6(4). 

Regarding the suggestion that airlines should pay a surcharge of 100 EUR to passengers when 
failing to pay compensation within 30 days, several reasons would hinder this option. 

The right to compensation for delay or cancellation under the current Regulation on air 
passenger rights aims to compensate, in a standardised and immediate manner, the 
inconvenience that a certain loss of time or denied boarding in the carriage of passengers by 
air causes. Therefore, the Regulation aims at protecting passengers against the inconveniences 
that are inherent to their travelling, and these are not linked to the late payment of 
compensation. 

Furthermore, the air carrier may be exempted from paying compensation if it proves that the 
delay or cancellation was due to extraordinary circumstances that could not be avoided even if 
all reasonable measures had been taken, or in the case of a denied boarding, when it proves 
that it reasonably justified the refusal to carry the passenger. Besides, sanctioning airlines for 
not complying with air passenger rights is a task that belongs to the National Enforcement 
Bodies (NEBs) designated by the Member States. NEBs are in a better position to assess 
whether compensation is due by the airline and examine all the evidence in an impartial way. 

Moreover, such extra compensation which does not aim to compensate any inconvenience 
that was linked to the passenger's travel would not likely be compatible with the Montreal 
Convention. Article 29 of this Convention provides that "punitive, exemplary or any other 
non-compensatory damages shall not be recoverable". Based on this, such compensation 
would aim at sanctioning the behaviour of the airline when dealing with a complaint, rather 
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than compensating the damage suffered by the passenger arising from air travel. 

Conclusion

The Commission considers that the package of proposed measures strikes a fair balance 
between passenger rights and the financial cost of these rights. This proposal is currently 
under the discussion by the legislators, i.e. the European Parliament and the Council of 
Ministers.


