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Subject: Petition 1104/2011 by C. E. M. (Romanian), on his right to permanent 
residence in Sweden

1. Summary of petition

The petitioner has lived in Sweden since 1983. In 2005, while he was travelling in the 
Netherlands and Germany, he was a victim of drug traffickers and was sentenced to nine 
years’ imprisonment. While he was in prison in Germany, his right to permanent residence 
expired, and the Swedish authorities refused to renew it on the grounds that he had moved to 
Germany. In January 2010, the petitioner was released from prison and deported to Romania. 
He returned to Sweden and applied for a new permanent residence permit. At the same time, 
he registered as a job seeker, but after 10 days the Swedish Employment Service announced 
that, following contact with the Immigration Service, his name had been deleted from the 
database and he risks being deported. The petitioner engaged a lawyer, made a new 
application for a residence permit, and, after about a year, he received the reply that he did not 
qualify for permanent residence because the provisions of Directive 2004/38/EC on the right 
of citizens of the Union and their family members to move and reside freely within the 
territory of the Member States apply to Romanian citizens with effect from 2007.

2. Admissibility

Declared admissible on 2 February 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 September 2013

According to Article 21 of the Treaty on the Functioning of the European Union, “Every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
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measures adopted to give them effect”.

The limitations and conditions applicable to the right of free movement of Union citizens 
have been established by Directive 2004/38/EC (the “Free Movement Directive”).

According to Article 3 of the Free Movement Directive, its provisions shall apply to "all 
Union citizens who move to or reside in a Member State other than that of which they are a 
national, and to their family members […] who accompany or join them."

The petitioner, who is a Romanian citizen who moved to Sweden with the intention to reside 
there, is covered by the provisions of the Free Movement Directive.

Article 16(1) of the Free Movement Directive provides that Union citizens who have resided 
legally for a continuous period of five years in the host Member State shall have the right of 
permanent residence there.

According to Article 16(3) of the Free Movement Directive, continuity of residence shall not 
be affected by temporary absences not exceeding a total of six months a year, or by absences 
of a longer duration for compulsory military service, or by one absence of a maximum of 
twelve consecutive months for important reasons such as pregnancy and childbirth, serious 
illness, study or vocational training, or a posting in another Member State or a third country.

Article 16(4) of the Free Movement Directive establishes that once acquired, the right of 
permanent residence shall be lost only through absence from the host Member State for a 
period exceeding two consecutive years.

On 21 December 2011, the Court of Justice of the European Union held1 that periods of 
residence completed by a national of a non-Member State in the territory of a Member State 
before the accession of the non-Member State to the European Union must, in the absence of 
specific provisions in the Act of Accession, be taken into account for the purpose of the 
acquisition of the right of permanent residence under Article 16(1) of Directive 2004/38/EC, 
provided those periods were completed in compliance with the conditions laid down in Article 
7(1) of the Directive. The Court thus made it clear that the persons concerned must have 
complied, during the pre-accession period of residence, with the requirements of the Free 
Movement Directive. In particular, they must have been workers or self-employed persons or 
have had sufficient resources whilst residing in the Member State concerned.

This judgment can be relied upon by Union citizens who had been residing in an EU Member 
State before their own Member State joined the Union.

In the light of the abovementioned case law, the Swedish authorities who are responsible for 
applying Article 16 of the Directive can no longer refuse, in the absence of specific provisions 
in the Act of Accession, to take into account the periods of residence completed by a 
Romanian national in the Swedish territory before the accession of Romania to the European 
Union, should these periods of residence have been completed in compliance with the 
conditions laid down in Article 7(1) of the Directive.

                                               
1 Joined Cases C-424/10 and C-425/10 Ziolkowski and Szeja.
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However, as highlighted above, the Free Movement Directive provides that as a rule, the right 
of permanent residence that a Union citizen acquires after having resided legally for a 
continuous period of five years in the host Member State can subsequently be lost. This is the 
case if the Union citizen is absent from the host Member State for a period exceeding two 
consecutive years. 

In its case law regarding the enhanced protection against expulsion that Union citizens enjoy 
after having resided legally in the host Member State for ten years1 the Court ruled that the 
national authorities, who are responsible for applying Directive 2004/38, are required "to take 
all the relevant factors into consideration in each individual case, in particular the duration 
of each period of absence from the host Member State, the cumulative duration and the 
frequency of those absences, and the reasons why the person concerned left the host Member 
State. It must be ascertained whether those absences involve the transfer to another State of 
the centre of the personal, family or occupational interests of the person concerned." The 
Court added that "the fact that the person in question has been the subject of a forced return 
to the host Member State in order to serve a term of imprisonment there and the time spent in 
prison may, together with the factors listed in the preceding paragraph, be taken into account 
as part of the overall assessment required for determining whether the integrating links 
previously forged with the host Member State have been broken." 

It may be possible to apply by analogy this interpretation to the question whether a period of 
imprisonment in another Member State amounts to a break in the continuity of residence for 
the purpose of acquiring or losing the right of permanent residence.

Conclusion
In the light of the above considerations, it is for the Swedish authorities to make an overall 
assessment of the situation of the petitioner, taking all the relevant factors into consideration, 
in order to determine whether the integrating links previously forged with the host Member 
State have been broken, in particular the duration of his stay in Sweden before the time spent 
in imprisonment (twenty years) and whether the absence of the petitioner involved the transfer 
to another Member State of the centre of his personal, family or occupational interests.

                                               
1 See, to that effect, Case C-145/09 Tsakouridis. 


