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Subject: Petition 1196/2012by Helena Carvalho (Portuguese), on alleged misleading 
advertising by low-cost airlines

1. Summary of petition

The petitioner calls for European legislation to be drawn up preventing airlines, in particular 
low-cost airlines, from advertising ticket prices that do not correspond to the final price.
According to the petitioner, the price increases as the transaction progresses, and the basic 
price never actually applies, since mandatory fees are added afterwards. Further charges are 
made for using a credit card or the 'PayPal' payment system. Customers are not given the 
option of using a free payment mechanism, and both this sum and the mandatory fees should 
therefore be included in the advertised price. A recent Lisbon-Paris-Lisbon return fare with an 
airline of this type was advertised at EUR 165 and ended up costing EUR 194.5, purely as a 
result of unavoidable charges for the consumer, i.e. without insurance or additional luggage 
other than the so-called 'hand luggage'. She argues that the interests of online consumers 
should be protected, so that they can compare ticket prices without having to continue until 
the final stage of a potential purchase in order to be informed of mandatory fees charged by 
low-cost airlines. This would enable consumers to compare such prices with those offered by 
other airlines which already advertise prices inclusive of fees and any charges made for 
payment by credit card.

2. Admissibility

Declared admissible on 14 January 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 September 2013
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The petition is focused on the alleged lack of transparency of airlines' booking and advertising 
policies.  The Commission services would like to refer the petitioner to the relevant 
legislation.

EU citizens are protected on the basis of five important pieces of EU law, which served as a 
basis for examination of the petition:

a) Regulation (EC) 1008/2008 of the European Parliament and of the Council of 24 
September 20008 on common rules for the operation of air services in the Community1

(Air Services Regulation),

b) Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 
concerning unfair business-to-consumer commercial practices in the internal market2

(Unfair Commercial Practices Directive),

c) Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts3

(Unfair Contract Terms Directive),

d) Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011

     on consumer rights4 (Consumer Rights Directive),

e) Directive 2007/64/EC of the European Parliament and of the Council of 13 November 2007 
on payment services in the internal market (Payment Services Directive). 

a) Article 22 of the Air Services Regulation declares the pricing freedom of air carriers when 
it stresses that "Community air carrier […] shall freely set air fares and air rates for intra-
community air services".

However, this pricing freedom is not absolute. Article 23(1) of the same Regulation imposes 
the obligation on air carriers to include the applicable conditions and all applicable taxes, 
charges, surcharges and fees which are unavoidable and foreseeable at the time of publication 
when offered or published in any form available to general public. In addition, it instructs that 
besides the indication of the final price, at least the following shall be specified: (a) air fare or 
air rate; (b) taxes; (c) airport charges; and (d) other charges, surcharges or fees, such as those 
related to security or fuel. Regarding to optional price supplements the same Article says that 
those "shall be communicated in a clear, transparent and unambiguous way at the start of any 
booking process and their acceptance by the customer shall be on an ‘opt-in’ basis."

b) Furthermore, pricing in the air transport sector is also, by definition, subject to general 
legislation dealing with unfair commercial practices.

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:293:0003:0020:de:PDF
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:149:0022:0039:EN:PDF
3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1993:095:0029:0034:EN:PDF
4 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:EN:PDF
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The services of the Commission consider that a surcharge for payment administration is an 
optional price supplement when there is a free-of-charge and widely-available alternative to 
the payment method on the given market where the surcharge is collected.

From the aforementioned provisions, it can be concluded that the existence of such a 
surcharge has to be clearly indicated at the start of the booking process. The consent of the 
consumer has then to be clearly established through an 'opt-in' mechanism during the booking 
process.

c) The terms and conditions under which an air carrier provides optional elements to the air 
ticket in a diverse and competitive market is a commercial matter for the carrier concerned. 
But such terms and conditions must be fair, clear and transparent. Passengers have a right 
to know the conditions under which they are able to use these services. The existing 
legislation already covers this issue.

d) The Consumer Rights Directive will complement the Unfair Contract Terms Directive. It 
will enter into force on 13 June 2014. The new Directive contains provisions concerning 
the information that traders should display in a transparent manner before the online 
payment is made, the obligation that fees imposed for the means of payment (i.e. 
surcharges for the use of a payment card) do not exceed the cost borne by the trader for the 
use of such means, and the obligation to obtain the consumer's express consent for any 
payment in addition to the payment for the main contractual obligation of the trader. 

e) The issue of surcharging on the use of payment means such as payment cards is addressed 
by the Payment Services Directive. Article 52(3) of the Directive gives to the merchants 
(e.g. airlines) the right to apply charges for the use of payment cards. However, Member 
States have the possibility to limit or forbid these charges. Currently, surcharging is 
prohibited in 14 of the EU Member States. Member States that decided to permit 
surcharging for the use of payment cards need to adapt their laws to the Consumer Rights 
Directive, mentioned above, and to forbid surcharging above the trader costs level, 
something which often occurred previously for airline ticket purchases. Finally, it should 
be noted that the recent Commission proposals for a reviewed Payment Services Directive 
and a new Regulation of interchange fees for card payments will jointly result, once 
adopted, in the elimination of surcharging on virtually all consumer debit and credit cards.

Conclusion 

The Commission considers that air passengers are protected by EU law when purchasing air 
services. Member States are in charge of the enforcement of the transparency of price 
provisions, under the control of the Commission as  guardian of the Treaty, and it is therefore 
up to the Member States to determine whether the alleged discrepancies are found unlawful. 
The European Commission will continue to encourage a better implementation policy with 
national authorities.

Therefore, the services of the Commission are of the opinion that - as long as all requirements 
prescribed by Regulation (EC) 1008/2008 and other legal texts analysed above are complied 
with by airlines - setting terms and conditions of carriage including provisions on pricing 
policy pricing is not unlawful. If the petitioner believes that the aforementioned provisions 
were not applied by the air carriers, he/she has the right to request assistance from the national 
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enforcement authorities in her Member State which shall examine the case. The petitioner can 
also turn to a national court if he/she believes the alleged infringements were detrimental.


