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Subject: Petition 1504/2012 by Chantal Maynard (French), on dual taxation of her 
German pension entitlement

1. Summary of petition

The petitioner, a French national who worked in Germany from 1975 until 1995 and returned 
to France in 1998, indicates that she has since been receiving French and German pension 
entitlements declared to the French tax authorities. In 2012, however, she received a tax 
demand from Germany. She regards it as unfair that she should be required to pay German tax 
on pension entitlements already taxed in France.

2. Admissibility

Declared admissible on 06 May 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 September 2013

The petitioner criticises the pension taxation introduced in Germany in 2005, which subjects 
pension income from German sources paid to non-resident tax payers to German personal 
income tax. She claims that individuals who reside in another Member State than Germany 
and who worked in Germany during their career and are thus entitled to pension payments 
from Germany face major drawbacks which allegedly constitute an infringement of EU law. 
In the case at hand, the petitioner reported her German and French pensions to the French tax 
authorities which then were taxed according to the existing rules in France. In July 2012, the 
petitioner received a letter from the German tax authorities requesting the payment of 7.194 
EUR retroactively from 2005 on. As the German pensions already had been subjected to 
French taxation, these payments will be subject to full double taxation without double 
taxation relief. The petitioner believes that this tax treatment resulting in double taxation 
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without relief and being applied retroactively for the last 8 years is profoundly unjust.

At the outset, it needs to be mentioned that the petition was drafted in a rather general way. It 
normally would not have been always possible to clearly identify the provisions to which the 
petitioner implicitly refers. However, the petition does not represent an isolated case, but 
concerns a significant number of pensioners in a comparable situation of pensioners, who 
reside outside of Germany, but receive a German public pension. This is witnessed by four 
petitions which previously had been submitted on identical or comparable issues (petitions nr. 
1385/2012, 1307/2012, 313/2012 and 6/2011), four written questions by Members of the 
European Parliament (E-007723/2012; E-007787/2012, E-011553/2012, E-004935/2011 and 
E-008317/2011) and some 20 complaints to the European Commission by citizens. Against 
this background, the Commission services already were aware of the issues about which the 
petitioner complains. 

Taking into account this preliminary comment, the Commission’s position may be 
summarised as follows: 

* Limited tax liability in Germany

According to Sec.49(1)(7) of the German Income Tax Act (Einkommensteuergesetz – EStG), 
non-resident individuals receiving a public pension from German sources are obliged to 
submit a tax return to the German tax authorities concerning their German sourced pension 
income. This obligation of non-residents to file a tax return in Germany was introduced by 
Art. 1(23) of the Old Age Income Act (Alterseinkünftegesetz) of 5 July 2004 (Federal 
Collection of Laws (BGBl. 2004), part I, No. 33, page 1427). This law entered into force on 1 
January 2005 and was thus applied from the tax year 2005 onwards. 

It appears that in 2012 the petitioner had been requested by the Tax Office (Finanzamt) 
Neubrandenburg to submit income tax declarations as from 2005 concerning the pensions 
income received in the respective years (the petition was not very clear on this point). The 
petitioner will then have to bear the tax charge for the years in question, once the assessment 
for the German personal income tax have been issued. 

At the present stage of the development of Union law there is little harmonisation in the area 
of direct taxation. In the absence of harmonisation, taxation (including double taxation 
conventions) falls essentially within the competence of Member States. Therefore, Germany 
is free to structure its income tax law (tax base and tax rates) according to its policy 
objectives. Accordingly, the decision to tax the income from pensions falls within the 
competence of the German legislation. 

In the exercise of this competence, however, Germany has to respect its obligations under the 
Treaty on the Functioning of the EU. Germany is not allowed to discriminate on the basis of 
nationality or to create or maintain discrimination against nationals of other Member States 
who exercise their freedoms under the EU Treaty. As the system of taxing the pension is 
applied to both residents and non-residents, there is, however, no discrimination. 

Although the procedure undertaken by the German tax authorities will presumably result in 
additional tax payments to the German tax authorities, the law amended in 2004 only applied 
to future years and thus the provisions does not have any retroactive effect. Hence the 
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petitioner had sufficient time to make herself acquainted with the new law. The legal principle 
of “ignorantia legis non excusat” fully applies to such a situation. 

* Double taxation normally relieved by German-French Double Taxation

According to the Double Taxation Convention concluded between Germany and France, « les 
traitements, salaires et rémunérations analogues ainsi que les pensions de retraite versés par 
un des Etats contractants, un Land ou par une personne morale de droit public de cet Etat ou 
Land à des personnes physiques résidents de l’autre Etat en considération de services 
administratifs ou militaires actuels ou antérieurs, ne sont imposables que dans le premier 
Etat » (Article 14 para (1) phrase (1) de la convention) 

Art. 14 para (2) Nr. (1) stipule que : « Les dispositions du paragraphe (1), phrase 1 sont 
également applicables : 1. aux sommes versées au titre des assurances sociales légales… »

According to these provisions of the Double Taxation Convention, Germany is entitled to 
levy a tax on the pension payments to an individual residing in France. However, France is 
also entitled to tax this income. A potential double taxation of such pensions is avoided 
according to Art. 20 para (2) lit.a) cc): 

« en ce qui concerne les résidents de France, la double imposition est évitée de la façon 
suivantes:

a) Les bénéfices et autres revenues positifs qui proviennent de la République fédérale et qui y 
sont imposable conformément aux dispositions de la présente Convention sont également 
imposables en France lorsqu’ils reviennent à un résident de France. L’impôt allemand n’est 
pas déductible pour le calcul du revenu imposable en France. Mais le bénéficiaire a droit à 
un crédit d’impôt imputable sur l’impôt français dans la base duquel ces revenus sont 
compris. Ce crédit d’impôt est égal :

…

cc) pour tous les autres revenues, au montant de l’impôt français correspondant à ces 
revenus. Cette disposition est notamment également applicable aux revenus visés aux articles 
…… et 14. »

According to these provisions, the petitioner would be taxed on her income of the German 
pension in both Germany and France. However, she would not be subject to double taxation, 
as the German income tax would be credited against the French income tax. As a result, no 
double taxation would occur. 

In the present case, the petitioner omitted to submit an income tax declaration in Germany and 
thus no German income tax was assessed. However, the petitioner alleges to have duly 
declared the German pension income to the French tax authorities which then was subjected 
to French taxation. As there had not been any German income tax for the previous tax years 
going back until 2005, no German income tax could be credited against the French tax charge. 
Now that the German authorities claim the German income tax back to 2005, there is a risk of 
double taxation without relief, because the French administration will not permit to 
retroactively impute the German income taxes on the French tax for the respective years. In 
fact, according to information from the petitioner, the German pension payments were subject 
to non-relieved double taxation in Germany and France for the years 2005 and 2006. 
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However, as the effect of double taxation is not imputable to an infringement of EU law (but 
due to late assessment of the German income taxes), there is no margin for the Commission 
services to open an infringement procedure against Germany (or France).

This, understandably, will be a dissatisfactory answer for the petitioner and the substantial 
number of persons in comparable situations. Not only will the petitioner have to retroactively 
pay the German income tax since 2005, but she also had substantial compliance cost as a 
result of the legal consultations she had to obtain in order to assess her German and French 
tax compliance obligations and the possibilities for the imputation of the unpaid German 
income tax on the respective French income tax. The important number of previous petitions, 
questions for written answers and complaints clearly illustrate that this is not an isolated case, 
but that many other citizens find themselves in a comparable situation. It also should be noted 
that the grievances are not directed against the fact that Germany levies a tax on the pensions. 
The incomprehension is much more caused by the fact that the legislative changes as of 2005 
were not communicated to the non-resident citizens affected by these changes and that then 
these changes were enforced retroactively for periods covering five or even more fiscal years.

Conclusion  

In view of the above considerations, it will not be proposed that the Commission opens an 
infringement procedure against Germany in respect of the issues raised by the petitioner. 


