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NOTICE TO MEMBERS

Subject: Petition 1687/2012, by Uwe Krüger (German), on the working time of 
seafarers on EU vessels

1. Summary of petition

The petitioner states that, as regards a number of aspects of the organisation of working time, 
the German authorities apply Directive 2003/88/EC to publicly employed seafarers. This 
directive does not apply to seafarers employed in merchant shipping. According to the 
petitioner, there is discrimination against publicly employed seafarers and seafarers in 
merchant shipping. The petitioner wonders why in peacetime Directive 1999/63/EC 
concerning the working time of seafarers is not applied as a minimum requirement for 
publicly employed seafarers.

2. Admissibility

Declared admissible on 9 July 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 September 2013

In view of the information provided in the petition it seems that the German authorities apply 
Directive 2003/88/EC to publicly employed seafarers, including seafarers in the German 
navy. This Directive is not applied to seafarers employed in the merchant shipping. The 
petitioner considers it less favourable treatment that publicly employed seafarers therefore 
cannot work more than 48 hours per week and wonders why in peacetime Directive 
1999/63/EC does not apply to seafarers employed in the public sector.  
According to Clause 1 of the Annex to Directive 1999/63/EC, it applies to "seafarers on board 
every seagoing ship, whether publicly or privately owned, which is registered in the territory 
of any Member State and is ordinarily engaged in commercial maritime operations." Thus, it 
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is in principle not relevant whether a vessel is the property of a public institution or of a 
private person/entity.

Moreover, the vessel should ordinarily be "engaged in commercial maritime operations" for 
this Directive to apply. Frequently, vessels owned by a governmental institution perform other 
than commercial operations. Such vessels fall outside the scope of Directive 1999/63/EC. 

Clause 2(c) further defines the personal scope of Directive 1999/63/EC. It states that, for the 
purpose of the Directive, "seafarer means any person who is employed or engaged in any 
capacity on board of a seagoing ship to which the Agreement (Annex to the Directive) 
applies." Thus, the wording of Clause 2(c) of Directive 1999/63/EC requires an employment 
contract/relationship or engagement. 

Directive 2009/13/EC1 which implements the Maritime Labour Convention, once it enters 
into force on 20 August 2013, will extend the scope of clause 2 (c) to "any person who is 
employed or engaged or works in any capacity on board a ship."  

Hence, according to the definition in Directive 2009/13/EC it is possible that seafarers in 
public service are covered by Directive 1999/63/EC, provided that they work on ships 
ordinarily engaged in commercial operations. This would imply that Clause 5 of the Annex to 
Directive 1999/63/EC applies:

Clause 5

1. The limits on hours of work or rest shall be either:

(a) maximum hours of work which shall not exceed

(i) fourteen hours in any 24 hour period; and

(ii) 72 hours in any seven-day period;

or

(b) minimum hours of rest which shall not be less than:

(i) ten hours in any 24 hour period; and

(ii) 77 hours in any seven-day period.

Should the publicly employed seafarers, to whom the petition refers, not be covered by this 
Directive, they would indeed fall instead under the scope of Directive 2003/88/EC2, which 
covers "workers" broadly defined. 

Directive 2003/88/EC establishes common minimum requirements for workers in all Member 
States, which include limits to working time (not more than 48 hours a week on average, 
including any overtime). 
                                               
1 Article 7 of this Directive states that this Directive enters into force on the date of entry into force of the 
Maritime Labour Convention, which is 20 August 2013. It should be transposed by Member States within 12 
months after the date of entering into force. 
2 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain 
aspects of the organisation of working time, Official Journal L299, 18/11/2003 P.009-0019.
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However, Directive 2003/88/EC provides for flexibility in the organisation of working time. 
By way of derogation, Member States may, among others, adopt a reference period of up to 6
months by laws, regulations or administrative provisions, in the situations specified at Article 
17(3).  According to Article 22(1) individual workers may, by agreement with their employer, 
choose to work hours exceeding the 48-hour limit but only if the Member State permits the 
use of this derogation, and subject to the protective conditions listed in that Article (the so-
called 'opt-out').

It might happen that seafarers working on board are not subject to the national legislation 
implementing Directive 1999/63/EC, either due to the fact that the vessel they are working on 
cannot be considered as seagoing and/or because the vessel is not engaged in commercial 
maritime operations. In these cases the relevant seafarers would normally fall under the scope 
of the national legislation implementing Directive 2003/88/EC.

Conclusion

It seems that the publicly employed seafarers to whom the petitioner refers, are employed on 
ships of the armed forces. These ships would not ordinarily be engaged in commercial 
maritime operations. Therefore, these seafarers would indeed fall under the scope of Directive 
2003/88/EC.

However, if the publicly employed seafarers concerned work on ships ordinarily engaged in 
commercial maritime operations, they would fall within the scope of Directive 1999/63/EC. 
Should this be the case, the petitioner could lodge a complaint to the national authority. 


