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NOTICE TO MEMBERS

Subject: Petition 0940/2008 by Arie Machiel Rijkenberg (Austrian), on the non-
recognition in Belgium of an examination in Dutch taken in the Netherlands

1. Summary of petition

The petitioner explains that he had to provide proof of his knowledge of Dutch when applying 
for work with a Flemish employer in Belgium. The employer asked the petitioner to take the 
exam organised by SELOR (Bureau de sélection de l'administration) in Brussels and rejected 
the certificate produced by the petitioner for passing the 'Staatsexamen Nederlands als tweede 
taal', which, among other things, is accepted for matriculation at Dutch universities. With 
reference to the ECJ judgment in Case C-281/98 (Roman Angonese v. Cassa di Risparmio di 
Bolzano SpA.), the petitioner asks Parliament to verify whether this situation is in accordance 
with the EU's principles on the free movement of workers (Article 39 of the EC Treaty), and 
to what extent an employers is entitled to impose requirements on job applicants such that the 
must prove their knowledge of a language by submitting specific qualifications that are only 
issued by one single language school in a Member State. 

2. Admissibility

Declared admissible on 27 November 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 20 March 2009.

According to Article 39 EC and Article 7 of Regulation (EEC) 1612/68, migrant workers have 
to be treated equally with nationals of the host country concerning the access to employment, 
as well as working conditions and advantages. However, Article 3 §1 of Regulation (EEC) 
1612/68, does not preclude the possibility for Member States to demand from migrant 
workers linguistic knowledge required by reason of the nature of the post to be filled.
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The Commission adopts the following general position on the issue of language requirement: 
as recognised by Regulation 1612/68, in order to work in another Member State, the ability to 
communicate effectively is obviously important and a certain level of language may therefore 
be required for a job. The ECJ has argued that a requirement of certain level of language 
knowledge might constitute an overriding reason of general interest (Case C-424/97 Haim,
paragraph 59) and that in the case of the teaching profession a certain level of language 
knowledge might be required by reason of its nature in order for the teachers to be able to 
participate in the school's daily life (Case C-379/87 Groener, paragraph 20). 

Nevertheless the right to require a certain level of knowledge of a language is not 
unconditional. It must be proportionate and necessary for the job in question and must not be 
used as an excuse to exclude workers from other Member States (concerning regulated 
professions, Case C-424/97, Haim, paragraph 60; and concerning the interpretation of article 
3§1 of Regulation 1612/68, Case C-379/87, Groener paragraph 24).

With regard to the refusal by the Flemish employer to recognise the ''Staatsexamen 
Nederlands als tweede taal" and its request to take the exam organised by SELOR as the only 
possible proof of knowledge of the Dutch language, the services of the Commission 
understand that systematic language tests when carried out necessarily in a standardized form 
would be contrary to the above mentioned principle of proportionality (compare also Case C-
281/98, Angonese, paragraph 44):
"[…] So, even though requiring an applicant for a post to have a certain level of linguistic 
knowledge may be legitimate and possession of a diploma such as the Certificate may 
constitute a criterion for assessing that knowledge, the fact that it is impossible to submit 
proof of the required linguistic knowledge by any other means, in particular by equivalent 
qualifications obtained in other Member States, must be considered disproportionate in 
relation to the aim in view. […]"

Conclusions

The European Commission considers that the refusal by the Flemish employer to accept the 
''Staatsexamen Nederlands als tweede taal" as a proof of knowledge of the Dutch language 
and its request to the petitioner to pass the exam organised by SELOR, constitute a violation
of the principle of free movement of workers such as embodied in Article 39 EC and 
Regulation 1612/68/EEC. 

From the petition it does not appear whether the employer in question is a public or a private 
one. If the employer is a public one, the Commission might address the Belgium authorities 
asking them whether the SELOR language test requirement is a general practice. In this case, 
the petitioner should get in contact with the Commission's services in order to provide 
additional information. If the employer is a private entity, the European Commission cannot 
intervene and ensure the correct application of Community law. 

However (and regardless of the fact whether the employer is a private or a public one), given 
the fact that Article 39 EC and Regulation 1612/68/ EEC, providing for the free movement of 
workers, are directly applicable in the legal order of the Member States, the petitioner can 
seek redress before the national administrative authorities and jurisdictions. 
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4. Commission reply, received on 11 May 2010.

Since the previous Commission communication on this petition, the petitioner confirmed that 
her employer was a Belgian public administration and she informed the Commission that the 
requirement of having the SELOR language test is a general practice in Belgium. 

The Commission contacted the Belgian authorities on this issue. They recognised that 
according to the current Belgian legislation, the SELOR certificate is compulsory in order to 
have access to posts in the public administration. They also indicated that a study was going 
to be carried out in order to propose alternative solutions.

The Commission decided in March 2010 to open an infringement procedure against Belgium.

5. Further Commission reply, received on 10 November 2010.

The Commission decided in March 2010 to open an infringement procedure against Belgium, 
as it considered that the refusal by the Flemish public employer to accept the certificate of 
language knowledge of the petitioner and the obligation to pass the SELOR language test 
were contrary to EU rules on free movement of workers.

The Belgian authorities replied to the letter of formal notice on 19.07.2010. They show their 
will to put Flemish legislation in line with EU law. The Commission is awaiting more details 
about the changes they intend to introduce in the legislation, as well as a calendar of adoption.

6. Further Commission reply, received on 18 July 2011 (REV. III)

As a supplement to their reply to the letter of formal notice, the Belgian authorities sent a 
draft of the changes that they intended to introduce in their applicable legislation in order to 
comply with EU law. Having assessed this draft, the Commission decided on 19.05.2011 to 
move to the next step of the infringement procedure and issued a Reasoned Opinion.

7. Further Commission reply, received on 27 November 2012 (REV. IV)

The petitioner asks for additional information on the state of play of this issue which concerns 
the non-recognition in Belgium of an examination in Dutch taken in the Netherlands.

An infringement procedure against Belgium in accordance with Article 258 of the Treaty on 
the Functioning of the European Union is ongoing. 

This issue is highly sensitive in Belgium, and requires legal reforms by the various decision-
making levels within the State. The Belgian authorities have repeatedly expressed their 
political willingness to bring national law into line with European Union law provisions.

The exceptional political circumstances of a prolonged situation of a non-federal government 
explained the slow progress till December 2011. Substantial progress has been made since 
then, particularly with the approval by the Flemish government of the decree on the proof of 
knowledge (published in Moniteur belge, on 16.12.2011).
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The Commission services sent a letter to the Belgian authorities on 17.10.2012 requesting 
further clarifications.

Conclusions

Subsequent to the assessment of the reply from the Belgian authorities, the Commission will 
decide on further steps to be taken in relation to this infringement.

8. Further Commission reply (REV.V), received on 30 October 2013

Further to the information provided in June 2013, the Commission would like to provide the 
following additional information to the Petitions Committee:

By letters of 23 May, 4 June and 24 July 2013, the Belgian authorities have provided the 
Commission services with an update of the legislative work underway corresponding to the 3 
national administrative levels concerned (the Flemish region, the French speaking community 
and the Federal level).

- The Flemish region:

The “arrêté d’exécution” referred to in the previous communication to the Petitions 
Committee was published in the Moniteur Belge of 30 May 2013. The conformity with EU 
law is therefore ensured.

- The French speaking community:

No advance has been made since the last communication from the Commission to the 
Petitions Committee.

- The Federal level:

The Belgian authorities informed the Commission in their letter of 24 July 2013 that even if 
the Federal government approved the drafts that have been prepared, these would not be 
submitted to the consultation committee (composed of the Federal entities) before the end of 
September 2013 and then a procedure involving numerous steps and actors would be initiated 
(Council of State, the so-called “Standing Committee on Language Monitoring”, the 
Parliament, the employer organisations). No precise calendar has been provided. 

Conclusions

Taking into account that more than two years and a half have elapsed since the issuing of the 
reasoned opinion and that Belgium has still not completely ensured the conformity of its 
legislation with EU law, the Commission decided on 26 September 2013 to refer Belgium to 
the Court of Justice of the EU under Article 258 TFEU. 


