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Subject: Petition 0938/2011 by Andrea Niemeyer-Otte (German), on non-recognition 
by the German social services of a period of bringing up a child

1. Summary of petition

The petitioner complains about the fact that the German social services do not recognise a 
period in which she was not working and was bringing up her child. According to the 
petitioner, this arises from Articles 44 and 97 of Regulation (EC) No 987/2009 laying down 
the procedure for implementing Regulation (EC) No 883/2004 on the coordination of social 
security systems. The petitioner believes that in her case the Regulation conflicts with the 
principle of equality of men and women under Article 23 of the EU Charter of Fundamental 
Rights.

2. Admissibility

Declared admissible on 12 December 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 November 2012

EU law in the field of social security provides for the co-ordination and not the harmonisation 
of social security schemes. This means that each Member State is free to determine the details 
of its own social security system, including which benefits shall be provided, the conditions of 
eligibility, how these benefits are calculated and how many contributions should be paid. 
Union law, in particular Regulation (EEC) No 883/2004, establishes common rules and 
principles which must be observed by all national authorities when applying national law. 
These rules ensure that the application of the different national legislations respects the basic 
principles of equality of treatment and non-discrimination. By doing so, it is ensured that the 
application of the different national legislations does not adversely affect persons exercising 
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their right to free movement within the European Union.

With regard to child raising periods, new provisions have been introduced in Regulation (EC) 
No 987/2009 on the taking into account of these periods when calculating pensions. Article 44 
(1) contains a definition of what is to be understood by child raising periods. Article 44 (2) 
and (3) lay down which Member State shall assume responsibility for taking into account the 
child raising periods in calculating a pension. The new provision takes largely into account 
the case law of the European Court of Justice in C-135/ Elsen and C-28/200 Kauer, where the 
Court considered that the former Member State of employment continues to be competent for 
taking into account the child raising periods, otherwise there would be a non-justified 
discrimination based on nationality. 

The legislation of many Member States provides that periods devoted to child raising during 
which the professional activity is interrupted or ceased, and hence no (employees') 
contributions are paid, are nevertheless taken into account for the purposes of the calculation 
of old-age pensions (or Invalidity pensions the amount of which is dependent on the length of 
the insurance period). 

In the case at hand, the complainant moved from Germany to France two years after giving 
birth to her child because her husband took up employment in France. She resided in France 
for approximately two years. During this period she looked after her child and did not carry 
out any professional activity. Upon return to Germany, the German authorities did not 
recognise this period as a child raising period relevant for the calculation of the pension. 

With regard to the German legislation on child raising periods, in the cases quoted above, the 
European Court of Justice considered that the fact that the relevant legislation required the 
end of employment to be immediately before the beginning of the child raising period - by 
providing that less than one calendar month must have elapsed between these two periods  -
while such a condition is not required if the parent raising the child usually lives with the 
child in Germany, would disadvantage some citizens simply because they have exercised their 
freedom of movement and residence in another Member State. This has been confirmed in a 
recent judgment delivered on 19 July 2012 (Case C-522/1- Doris Reichel-Albert) also dealing 
with German legislation on child raising periods. In paragraph 38 of this judgment, the court 
has recalled that "although Member States retain the power to organise their social security 
schemes, they must none the less, when exercising that power, observe European Union law 
and, in particular, the provisions of the Treaty on freedom of movement for citizens as 
guaranteed by Article 21 TFEU". 

Conclusions

In the light of the above, the information provided by complainant could point to a possible 
misapplication of EU law. However, the Commission considers that further information is 
needed and it will therefore contact the competent German authorities to seek further 
clarifications. 

4. Commission reply (REV), received on 27 March 2013

With regard to the German legislation on child raising periods, the Court of justice of the 
European Union has found that the relevant legislation which requires that where persons 
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lived in a Member State other than Germany, the end of employment has to be immediately 
before the beginning of the child raising period, while such a condition is not required if the 
parent raising the child usually lives with the child in Germany, would disadvantage some 
citizens simply because they have exercised their freedom of movement and residence in 
another Member State. This has been confirmed in a recent judgment delivered on 19 July 
2012 (Case C-522/1- Doris Reichel-Albert). This is the same legislation of which the 
petitioner complains.
In its previous communication, the Commission had observed that based on the information
provided by the petitioner, there could be a misapplication of EU law. However, the 
Commission considered that further information was needed and it would contact the 
competent German authorities to seek further clarifications.

The German authorities responded to the Commission's request for information by way of 
letter dated 21 January 2013, saying that the question of the recognition of the Petitioner's 
child-raising periods in France will be clarified in appeal proceedings currently before the 
Regional Social court of Lower Saxony and Bremen, taking into account the relevant case-
law of the Court of Justice of the EU.

Conclusions

In the light of the fact that the issue raised by the petitioner is currently subject to domestic 
appeal proceedings, in which the relevant case law of the Court will be considered, the 
Commission recommends that once those proceedings are complete, an assessment of 
whether there is a misapplication of EU law in the Petitioner's case should be made. 

5. Commission reply (REV.II), received on 30 October 2013

The German authorities wrote to the Commission services again on 
21 August 2013 explaining that proceedings before the Higher Social Court of Lower-
Saxony-Bremen had been completed in this case and that the Deutsche Rentenversicherung 
Bund (German Pension Insurance Association) had granted recognition of the child raising 
periods from 20 February 1989 to 15 May 1991 which it had previously not taken into 
consideration, and that the petitioner's invalidity pension has been reassessed dating back to 
the start of payment of the pension, taking into account those child raising periods. 

Conclusions

In the light of the fact that the petitioner's child-raising periods have now been taken into 
account in the calculation of her invalidity pension, in accordance with the findings of the 
Court in Case C-522/1 Doris Reichel-Albert, the Commission considers that the case is 
resolved and there is no outstanding issue of EU law. 


