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Subject: Petition 0353/2012 by R. A. (Italian), on problems issuing tourist visas to 
Algerian relatives by Italian diplomatic authorities

1. Summary of petition

The petitioner is an Italian citizen of Algerian origin residing in the United Kingdom.

The Italian Consulate in London has refused tourist visas for his mother and his sister for a 
trip to Rome, as has the Italian Consulate in Algiers, providing explanations that the petitioner 
considers unclear.

2. Admissibility

Declared admissible on 6 July 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 18 December 2012

The petitioner, an Italian national of Algerian origin residing in the United Kingdom, 
complains about the problems his mother and sister, who are Algerian nationals and reside in 
Algeria, encountered when submitting an application for a visa at the Italian consulate in 
Algiers.

The petitioner's mother and sister do not fall under the definition of "family members" of 
Article 2 of Directive 2004/38/EC. Furthermore, from the information available to the 
Commission, no elements indicate that the petitioner's mother and sister would fall within the 
scope of Article 3(2) of Directive 2004/38/EC.

Consequently, the mother and sister of the petitioner do not seem to enjoy any right of free 
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movement under Directive 2004/38/EC. Consequently, the issuance of a visa to a third 
country national such as the petitioner's mother and sister are governed by the provisions of 
the Visa Code.

The Visa Code (Article 6 (1)) provides that a visa application "shall be examined and decided 
on by the consulate of the competent Member State in whose jurisdiction the applicant legally 
resides."

According to Article 6 (2) of the Visa Code, "the competent Member State shall examine and 
decide on an application lodged by a third-country national legally present but not residing in 
its jurisdiction, if the applicant has provided justification for lodging the application [there]." 
The guidelines for the implementation of the Visa Code1, Part II, point 2.8, specify that it is 
the consulate to appreciate whether the justification presented by the applicant is acceptable.

The competent Member State is that of main or sole destination or, in the case of intended 
stays covering several destinations of which none can be considered as the main destination, 
the Member State whose external border the applicant intends to cross in order to enter the 
Schengen area.

Therefore the Consulate competent for processing the visa applications of the petitioner's 
mother and sister is the Italian Consulate in Algiers.

According to the Visa Code, Article 19 (1), a visa application that is considered admissible 
(i.e. it must be lodged within the time periods set by the Visa Code (Article 9 (1) and contain 
the items referred to in Article 10 (3) (a) to (c), the biometric data of the applicant must have 
been collected (where applicable), and the visa fee have been collected) must be accepted and 
examined by the consulate. The issue of the applicant's proof of sufficient means of 
subsistence is only to be assessed during the examination of the application and is not part of 
the admissibility criteria.

Additionally, the Visa Code does not contain provisions about the residence of persons who 
sponsor an applicant's travel expenses.

In the present case, the Italian Consulate in Algiers should have accepted the applications if 
the admissibility criteria were fulfilled and during the examination verified the documentation 
and information provided to prove that the applicants were in possession of sufficient 
financial means. It appears that such documentation was presented and that the petitioner was 
to sponsor the two women's stay in Italy. If the Italian Consulate in Algiers were not in a 
position to verify the authenticity and reliability of the documentation that was presented to 
prove that the petitioner was in a position to cover the expenses of the stay because the 
various documents originated from the United Kingdom, contact could have been taken with 
the Italian Consulate in London who is familiar with the various residence titles issued in the 
United Kingdom and who would have been able to verify bank statements etc.

                                               
1 Commission implementing Decision No (2010) 1620 final of 19 March 2010 establishing the Handbook for 
the processing of a visa applications and the modification of issued visas.
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Based on the information of the petitioner, it appears that the Italian authorities applied the 
provisions of the Visa Code on the determination of the competent Member State correctly. 
As regards the applications of the provisions on admissibility, the Commission will contact 
the Italian authorities to ask for more detailed information about this case to verify whether its 
consular authorities have acted in breach of EU law in relation to the processing of visa 
applications. However, to this end, the petitioner should be asked whether he allows that his 
identity and personal data be disclosed when contacting the Italian authorities.

4. Further Commission reply, received on 30 Octoberr 2013

The Commission has raised the issues covered in its initial observations with the Italian 
authorities, including (after seeking details and approval from the petitioner) forwarding the 
personal data of the two persons concerned in order for the Italian authorities to retrieve the 
applications concerned and verify the case handling. The Italian authorities have informed the 
Commission that they have no record of the applicants having approached either their 
consular services or the service provider.

Conclusion

Based on the information provided by the petitioner, it would appear that the Italian 
authorities did not apply the provisions of the Visa Code on admissibility correctly. However, 
in the absence of any records available from the Italian authorities, it is not possible to draw a 
firm conclusion.

The Commission notes that the Italian authorities have also stated that it is not their normal 
practice to reject visa applications at the counter.


