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NOTICE TO MEMBERS

Subject: Petition 1574/2012 by Marlies van Hoef (Dutch), on inequality in the award 
of European subsidies

1. Summary of petition

The petitioner has a small business in the medical sector. She considers that discrimination 
occurs in the award of subsidies and grants. She states that people from academia can easily 
apply for an individual grant, whereas this is not possible for people in SMEs. However, she 
does not provide any specific examples of this. She has made inquiries with the Dutch 
authorities and been informed that the situation is due to European competition rules. The 
petitioner considers that it would be good for employment if greater equality were achieved in 
the procedures for applying for subsidies and grants. 

2. Admissibility

Declared admissible on 22 May 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 October 2013

It should be noted that the petitioner did not provide a copy of the Dutch authorities' 
statement, on which she bases her assumption of discrimination against private individuals or 
SMEs in the award of public grants; neither did she provide any actual examples of her own 
applications for grants. Hence, this communication is based solely on the interpretation of the 
petition text. 

The Commission understands that the alleged discrimination would have occurred in the 
award of public grants which could constitute State aid within the meaning of Article 107 (1) 
of the TFEU. In order to constitute State aid, a measure needs to meet the following 
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cumulative conditions: i) There has been an intervention by the State or through State 
resources which can take a variety of forms (e.g. grants); ii) the intervention gives the 
recipient an advantage on a selective basis, e.g. to specific companies or industry sectors; iii) 
competition has been or may be distorted; iv) the intervention is likely to affect trade between 
Member States.

Public aid is only subject to EU State aid rules if it is liable to distort competition between 
'undertakings'. In line with Article 107(1) of the TFEU and the case law of the Court, a 
beneficiary of public aid might qualify as an undertaking if it carries out an economic activity, 
which is an activity consisting of offering goods and/or services on a given market. State aid 
rules provide for certain limitations to State aid to undertakings, in particular as regards 
eligible beneficiaries, activities, costs, and aid amounts. The objective is to limit distortions of 
competition while allowing State aid where it is necessary in the common interest. 

Pursuant to Article 107 (1) of the TFEU, State aid is in principle prohibited. The TFEU 
however provides for certain exemptions from that prohibition, for certain policy objectives 
(Article 107 (2), (3)). Secondary legislation, which forms part of EU State aid rules, stipulates 
such exemptions in detail. 

The petitioner's main concern is that applicants from within academia applying for public 
grants would be preferred over other individuals, or SME's.

It appears that the petitioner had asked for grants for her undertaking "Transplant Cretations
[sic] & Van Hoof Consulting", apparently an SME. 

It appears that the petitioner has a particular interest in grants for research, development and 
innovation (R&D&I), as well as for small and medium-sized enterprises (SMEs). 

Article 107 (3) c of the TFEU provides the basis for a wide range of possibilities for Member 
States to support R&D&I, and in particular SMEs.

In particular, the General Block Exemption Regulation sets out provisions whereby, under 
certain conditions, Member States do not need to notify to the Commission, for approval, 
certain forms of aid (including aid for R&D&I and for the provision of risk capital), prior to 
the granting of the aid1. 

Moreover, the R&D&I Framework clarifies the conditions under which R&D&I aid measures 
that do not meet the conditions of the General Block Exemption Regulation may be approved 
by the Commission upon notification2. In addition, the Risk Capital Guidelines contain 
similar clarifications as regards State aid in the form of risk-capital funding to SMEs3. 

Against this legal background, and having regard to the facts brought to the Commission's 
                                               
1 Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible 

with the common market, OJ L 214 of 9.82008, p.3.
2 Community framework for state aid for research and development and innovation, OJ C 323 of 30.12.2006, 

p.1.
3 Community guidelines on state aid to promote risk capital investments in small and medium-sized enterprises , 

OJ C 194 of 18.8.2006, p.2.
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attention, it seems that the petitioner has been seeking public aid for her undertaking, hence 
for an economic activity, of a similar nature as the support provided by the Dutch government 
to individual researchers and research organisations. Public grants to individuals (e.g. 
researchers) or entities (e.g. under certain conditions public universities) are not to be 
regarded as aid to 'undertakings' in so far as such entities are not engaged in economic 
activities and, therefore, are not subject to EU State aid rules.

Member States have full discretion to make selective choices with regard to policy 
instruments, as State aid rules do not impose a single way to intervene in the economy.
Hence, there are several reasons for which the petitioner might feel discriminated: Firstly, it is 
possible that the Dutch authorities intend to award certain grants only for non-economic 
activities, so the petitioner would not be eligible for such grants. Secondly, it is not excluded 
that aid sought by the petitioner would not be compatible with EU State aid rules, or not be 
eligible under Dutch aid schemes. 

Conclusions 

The petitioner proposes that competition laws should be reconsidered or a solution be found 
to create equality and thus prevent the perceived discrimination.

However, first of all, EU State aid rules do not apply to public support that does not qualify as 
State aid in the first place, e.g. because it is not for economic activities. Secondly, the 
Commission has no power to interfere in public support given by Member States for non-
economic activities. Lastly, the Commission has no competence to instruct Member States to 
include or exclude certain beneficiaries from their legal State aid measures. 

In conclusion, there are no grounds for demanding that the Commission alters State aid rules 
in the sense of the petition.


