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Antennengemeinschaft Arzberg II e.V., on the collection of copyright dues by 
the German organisation GEMA

1. Summary of petition

The petitioner considers that the collection of copyright dues by the German Gesellschaft für 
musikalische Aufführungs- und mechanische Vervielfältigungsrechte (GEMA) is a threat to 
the survival of organisations such as collective antenna communities - small-scale regional or 
local non-commercial television, radio and internet providers - because they cannot afford to 
pay the high costs. Collective antenna communities came into existence in the former East 
Germany, and were established with the aim of receiving West German television and radio 
programmes and relaying them to members, particularly in remote areas. According to the 
petitioner, the collection of copyright dues should be abolished for collective antenna 
communities operating in Germany. He also claims that Directive 93/83/EEC concerning 
copyright and rights related to copyright applicable to satellite broadcasting and cable 
retransmission was not transposed correctly into German law. A petition to the German 
Bundestag on this subject was supported by the Petitions Committee, but the German 
Government has not so far taken any measures to deal with the matter.

2. Admissibility

Declared admissible on 22 May 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 September 2013

The petition is from a German collective antenna community (“Antennengemeinschaft 
Arzberg”), one of several establishments of this sort which were founded in former East 



PE521.576v02-00 2/3 CM\1010506EN.doc

EN

Germany to receive West German programmes. Collective antenna communities retransmit 
broadcast signals per cable to private households. Antennengemeinschaft Arzberg feels 
threatened in its existence by the fact that the collecting society GEMA changed its licensing 
contract, and complains that it would now have to pay inadequate fees to GEMA. It claims 
moreover that the provision of German copyright law granting an unwaivable right to 
remuneration to authors in cases of cable retransmission (§ 20 Subsection 2 of the German 
Copyright Code) should not be applied to collective antenna communities. It generally asks to 
investigate the structures of the monopolist GEMA. 
The Commission's observations 

Need for antenna communities to receive authorisation 

Whether Antennengemeinschaft Arzberg has to receive an authorisation under copyright law 
depends, according to the EU acquis in the area of copyright, on whether its activity 
constitutes an act of communication to the public, harmonised in the EU copyright acquis in 
Article 3 (1) of Directive 2001/291 (“InfoSoc Directive”). As set out in recital 23 of the 
InfoSoc Directive, the right of communication to the public should be understood in a wide 
sense, covering also “any such transmission or retransmission of a work to the public by wire 
or wireless means, including broadcasting”.

In Case-607/11 ITV Broadcasting Ltd and others v TVCatchup Ltd (“TVCatchup case”), the 
CJEU decided that the re-transmission of a free-to-air broadcast via the internet amounts to an 
act of communication to the public. The CJEU held that the concept of “communication” is to 
be interpreted in the sense that when a work is put to multiple use, each retransmission of a 
work using a specific technical means must be authorised by its author. The CJEU reiterated 
that the concept of a “public” refers to an indeterminate number of potential recipients and to 
a fairly large number of persons. According to this judgment, a retransmission falls under the 
concept of communication to the public also when the subscribers of the retransmitting 
company are within the area of reception of the original broadcast (as is also the case for 
antenna communities).

As the petitioner mentions, the German Bundesgerichtshof has asked the ECJ for a 
preliminary ruling on 16 August 2012 concerning a retransmission of broadcasts by a cable 
operator comparable to Antennengemeinschaft Arzberg. The case is similar to the TVCatchup 
case, inter alia as the households to which the cable operator retransmits could receive the 
original broadcast also via wireless means as they are in the area of reception of the original 
broadcast. These proceedings were stayed as the TVCatchup case was still pending and no 
judgment has been made so far. 

German law on cable retransmission

The petitioner criticises § 20 b Subsection 2 of the German Copyright Code and its 
application to antenna communities, which grants an unwaivable right to equitable 
remuneration to authors if they have transferred their rights to cable retransmission to a 
broadcaster or a producer of records or films which can be paid by cable operators only 
through a collecting society. 

                                               
1. Directive of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the 

information society.
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Directive 93/83/EC2 (“SatCab Directive”) harmonises certain aspects of copyright and related 
rights in the area of cross-border cable retransmission. The introduction of the unwaivable 
right in § 20 b Subsection 2 of the German Copyright Code was however not required by this 
Directive. 

Adequacy of royalties collected

Although the right of communication to the public as such is harmonised at EU level, there 
are no provisions in the current EU copyright acquis on the adequacy of remuneration. 

In the area of EU competition law, competition authorities may assess in certain 
circumstances whether a collecting society, which holds a dominant position on a market, 
abuses this position by charging excessive or unfair royalties. In that regard, the CJEU has 
held that royalties shall be reasonable in relation to the economic value of the service 
provided by the collective management organisation and should be assessed in light of the 
economic value of the use of the rights in trade3. 

Should the petitioner be of the view that GEMA is abusing a dominant position by charging 
excessive or unfair royalties, he could address himself with concrete explanations and 
evidence to the German competition authority (the Bundeskartellamt) or file a complaint to 
DG Competition.  

Proposed Directive on Collective Rights Management

The Commission aims to achieve a better functioning of collective rights management and 
collecting societies. To that end, the Commission has proposed a directive on collective 
management of copyright and related rights and multi-territorial licensing of rights in musical 
works for online uses in the internal market (“draft CRM directive”) on July 2012, which is 
currently being negotiated with the Council and the Parliament. Inter alia, the proposal 
(available at http://ec.europa.eu/internal_market/copyright/docs/management/com-2012-
3722_en.pdf) aims at increasing the efficiency of collecting societies by establishing rules to 
enhance their governance and transparency.

                                               
2 Directive 93/83/EC on the coordination of certain rules concerning copyright and rights related to 

copyright applicable to satellite broadcasting and cable retransmission.
3 Case C52/07, Kanal 5 Ltd, TV 4 AB v STIM; case C-245/00, SENA.


