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NOTICE TO MEMBERS

Subject: Petition 1594/2012 by Heiner Schwab (German), on the establishment of a 
European patent court

Petition 1615/2012 by Cäcilia Braun-Müller and Martina Braun (German), 
on behalf of KLB Diözesanverband Freiburg, on the establishment of a 
European patent court

Petition 1616/2012 by Martina Schachtner (German), on the establishment of 
a European patent court

Petition 1732/2012 by Anton Habersetzer (German), on the European patent

1. Summary of petition 1594/2012

The petitioner objects to the proposed establishment of a European patent court. In his view, it 
will not be possible for the judgments given by this court to be reviewed by the Court of 
Justice of the EU, the excessive costs of legal action will make it impossible for stakeholder 
organisations and/or individual citizens to bring actions, and it will become impossible to take 
national measures to limit patents. The petitioner is particularly concerned about the lack of 
control by society over the granting of biotechnology patents. The petitioner calls on the 
European Parliament to reject the proposals for a European patent court.

Summary of petition 1615/2012

The petitioners object to the proposed establishment of a European patent court. In their view, 
the judgments of this court cannot be reviewed by the Court of Justice of the EU, the 
excessive costs of legal action will make it impossible for interest groups and/or individual 
members of the public to bring cases, and it will be impossible to take national measures to 
limit patents. The petitioners are particularly concerned about the absence of social control 
over the award of biotechnology patents. They ask the European Parliament to reject the 
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proposals for a European patent court.

Summary of petition 1616/2012

The petition is identical to Petitions 1594/2012 and 1615/2012.

Summary of petition 1732/2012

The petitioner objects to the European patent because the EU Court of Justice cannot rule on 
decisions by the European Patent Court. The petitioner fears that, in the event of disputes, 
patent applicants will be prevented from lodging applications with the court because of the 
high cost of procedures at the Patent Court. National measures to limit the scope of patents 
should also be made impossible.

2. Admissibility

1594/2012 : Declared admissible on 22 May 2013.
1615/2012 : Declared admissible on 23 May 2013.
1616/2012 : Declared admissible on 23 May 2013.
1732/2012 : Declared admissible on 11 July 2013.
Information requested from Commission under Rule 202(6).

3. Commission reply, received on 20 September 2013

At the end of 2012 a political agreement has been found on the unitary patent package. This 
led to the adoption of the two regulations implementing enhanced cooperation for the creation 
of unitary patent protection for European patents and its translation arrangements at 17 
December 20121 as well as the signature of the agreement on the Unified Patent Court (“UPC 
agreement”) by 25 Member States in the beginning of 20132. The UPC agreement will enter 
into force after ratification by 13 Member States (including DE, UK and FR).

The unitary patent package has two main components:

(1) The creation of unitary patent protection for the 25 participating Member States and its 
applicable translation regime, which is the object of the two regulations. For patents issued by 
the European Patent Office (“EPO”), inventors will be able to choose between (a) the existing 
system of multiple national validations from a (‘classical’) European Patent, wherein separate 
renewal fees are paid for each validation nationally as well as translations for certain national 
validations or (b) designating the ‘unitary patent’ covering the 25 participating Member 
States, wherein a single renewal fee will be payable to the EPO and, during a transition, a 
single full translation required to obtain patent protection. Moreover under the new translation 
regime applicable to the creation of the unitary patent protection, SMEs, natural persons, non-
profit organizations, universities and public research organizations having their residence or 

                                               
1 Regulation 1257/2012 of the European Parliament and of the Council of 17 December 2012 implementing 
enhanced cooperation in the area of the creation of unitary patent protection. 
See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:361:0001:0008:EN:PDF
Council Regulation (EU) No 1260/2012 of 17 December 2012 implementing enhanced cooperation in the area of 
the creation of unitary patent protection with regard to the applicable translation arrangements. 
See http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:361:0089:0092:EN:PDF
2 http://register.consilium.europa.eu/pdf/en/12/st16/st16351.en12.pdf
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principal place of business within any of the EU Member States will get a compensation of all 
translation costs up to a ceiling if the application was filed in one of the official languages of 
the European Union that is not an official language of the EPO.

(2) The UPC agreement will create a unified and specialised jurisdiction in patent matters for 
the participating Member States, and thus avoid an unnecessary duplication of litigation cases 
before the various courts of the various Member States concerned, and enhance legal 
certainty.

As regards the competence of the Court of Justice of the European Union: 

The Unified Patent Court (UPC) will consist of local (and regional) divisions as well as a 
central division as first instance. The UPC will also include a court of appeal as second 
instance to which decisions of the first instance can be appealed. The UPC will be a court 
common to the Contracting Member States and will thus be subject to the same obligations 
under Union law as any national court of the Contracting Member States. This means in 
particular that the UPC will, as any national court, need to request a preliminary ruling from 
the Court of Justice of the European Union (“CJEU”) in accordance with Article 267 of the 
Treaty on the Functioning of the European Union (“TFEU”) in case of questions of EU law. 
The CJEU will however not be an appeal instance which it is neither in respect of national 
courts. 

As regards the cost of legal proceedings:

As mentioned above, under the new system, for classical European patents and European 
patents with unitary effect there will only be legal proceedings before the UPC (instead of 
parallel legal proceedings in potentially a large number of Member States), the overall cost of 
legal proceedings are likely to in many cases be lower than today and legal certainty will be 
enhanced. 

The court fees have not been fixed yet. They will be fixed by the Administrative Committee 
of the UPC. On the basis of Article 36 of the UPC agreement it is clear that the Court fees will 
need to be fixed at such a level as to ensure a right balance between the principle of fair 
access to justice, in particular for small and medium-sized enterprises, micro-entities, natural 
persons, non-profit organisations, universities and public research organisations and 
an adequate contribution of the parties for the costs incurred by the Court, recognising the 
economic benefits to the parties involved, and the objective of a self-financing Court with 
balanced finances. In the declaration of the Contracting Member States concerning the 
preparations for the coming into operation of the UPC, which has been issued at the signature 
of the agreement, Member States have indicated that the fee system should provide adequate 
and specific tools to ensure proper access for specific parties, including for NGOs. 

Before the UPC, parties shall be represented either by lawyers authorised to practise before a 
court of a Contracting Member State or by European patent attorneys and will thus need to 
bear such cost. Given that intellectual property matters are often quite complex, a professional 
representation seems essential. In any case, reasonable and proportionate legal costs and other 
expenses incurred by the successful party shall, as a general rule, be borne by the unsuccessful 
party. As a result, the successful party will not have to bear any cost or only the cost going 
beyond that, whereas the unsuccessful party will have to bear the (reasonable) cost. This 
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seems justified given that the party lost the case. Such a rule requiring the unsuccessful party 
to bear the cost may also prevent parties from bringing unsubstantiated actions. In any case, if 
equity requires it, the court may decide on the cost bearing differently. 

The rules for procedures before the EPO remaining unchanged, NGOs are also free to start 
opposition proceedings according to the EPO rules. 

As regards the possibility for national measures to limit the effects of patents:

An important principle of the creation of unitary effect for European patents is that the scope 
and limitations of ‘unitary patents’ shall be uniform in all participating Member States as set 
out in Article 5 of the UPP Regulation. Rights and limitations applicable to European patents 
with unitary effect are set out at Articles 25 to 28 of the UPC Agreement.

Limitations regarding patent protection for biotechnological inventions have been regulated 
by Directive 98/44/EC on the legal protection of biotechnological inventions1 (“Directive 
98/44/EC”) which are reflected in Article 27 of the UPC Agreement. 

Ethical and moral considerations play indeed an important role in the procedure up to grant or 
rejection of the patent applications. Directive 98/44/EC also provides that patents can be 
excluded on the grounds of morality. These important provisions have been copied into the 
European Patent Convention2 which binds the EPO when examining patent applications. As 
mentioned above, the unitary patent will be a ('classical') European patent granted by the EPO 
under the provisions of the European Patent Convention (“EPC”) which benefit from unitary 
effect for the territory of the 25 participating states after grant, at the applicant’s request. This 
implies that the procedure up to the grant of the patent remains the same as it is for European 
patents (without unitary effect) today. 

Conclusion
The objective of the petition – to prevent a political agreement on the Unified Patent Court 
agreement – is outdated given that the UPC agreement has already been signed. In substance, 
the concerns raised have been answered and do not seem pertinent.

                                               
1 OJ L 213, 30.7.1998, p. 13–21.
2 Article 53 paragraph (a) of the European Patent Convention and rule 28 of the Implementing Regulations to the 
Conventions of the Grant of European Patents which are similar to Article 6 of Directive 98/44/EC.


