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Grenzen, supported by approximately 25 organisations and hundreds of co-
signatories, on the human rights of refugees in Europe

1. Summary of petition

The petitioners call on politicians throughout the EU, at European, national, regional and local 
level, to respect the children’s rights and human rights of refugees. They advocate the 
abolition of dangerous border defences, refugee camps and prisons for refugees. They also 
call for an end to discrimination against refugees and advocate access to education and paid 
employment for refugees.

2. Admissibility

Declared admissible on 22 May 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 29 November 2013

The petitioners, supported by approximately 25 organisations and hundreds of co-signatories, 
call on politicians throughout the EU to respect the children's rights and human rights of third 
country nationals. Petitioners consider that children's rights and human rights of third country 
nationals are not fully implemented in the EU notably due to limitations to the freedom of 
movement for non-Europeans, border controls, detention and forced returns. Petitioners 
consider that Europe is waging undeclared war to refugees and migrants.

Petitioners call on the EU in particular to:

-protect refugees' rights in the context of border controls, including at high seas; 
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-put an end to operations by Frontex Agency which contravene human rights and refuse 
refugees entry at EU external borders;

-rescue people on the sea on their way to Europe and support those who save refugees' lives;

-open borders to refugees, support the right to freedom of movement, let everyone live in the 
place and country of their choice;

-create law that puts an end to discrimination against those "refugees" who are tolerated, at 
least give "people without papers" access, without the fear of deportation, to healthcare, 
education and fundamental rights regarding employment; 

-train authorities, police and military on racism; 

-provide for everyone irrespective of resident status, affordable language learning and training 
opportunities;

-put an end to detention in camps and prisons and splitting up families;

-allow people who have been deported and for whom Europe has become home to return to 
Europe.

The Commission's observations on the petition

Respect for fundamental rights of migrants, including of asylum-seekers and refugees is an 
essential objective Member States have to ensure when applying EU law. In addition, in line 
with the Charter of Fundamental Rights, in all actions relating to children, whether taken by 
public authorities or private institutions, the child’s best interests must be a primary 
consideration. Thus in all policy fields, including in the area of asylum and migration, 
Member States must ensure full compliance with the principle of the best interests of the 
child.1

The free movement of persons is a fundamental right all EU citizens enjoy. Creating an area 
of freedom, security and justice without internal borders required strengthening the control of 
the Union’s external borders as well as regulating entry and residence of non-EU nationals, 
including through a common asylum and immigration policy. The balance has to be struck 
between keeping the EU accessible inter alia to those who may be in need of international 
protection, while ensuring control of Member States' external borders. This would, in turn, 
help to combat phenomena such as irregular immigration and trafficking in human beings. 

EU law imposes limitations on the ability of an applicant for asylum to travel to other States 
before the responsible Member State takes a decision on his/her application for asylum. 
However, persons who are granted refugee status have the right to move freely within the 
Schengen area, under the same conditions as any other legal resident of the EU. 

                                               
1 The EU acquis and the policy documents on the rights of the child have been compiled in a document available 
on: http://ec.europa.eu/justice/fundamental-rights/files/eu_acquis_2013_en.pdf
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The EU's legislative framework on the management of external borders underlines the 
obligation of Member States to respect fundamental rights. When carrying out border control 
activities, whether acting individually, in cooperation with each other or with third countries, 
or in a joint operation under the coordination of the Frontex Agency, Member States must 
respect fundamental rights and they must not take any measures in violation of the principle 
of non-refoulement. In particular, the Schengen Borders Code,1 which is the principal legal 
instrument setting out Member States' obligations concerning external border management, 
makes express reference to the Charter of Fundamental Rights and to the principle of non-
refoulement. The Schengen Borders Code provides that border guards must fully respect 
human dignity in the performance of their duties, particularly with regard to vulnerable 
persons, and that any measures they take should be proportionate and non-discriminatory. 

The concerns over the protection of fundamental rights during joint operations and other 
activities coordinated by the Frontex Agency are addressed with the latest amendments to the 
Frontex Regulation2 and Council Decision 2010/252/EU.3 The new rules governing the work 
of the Frontex Agency brought about important developments such as the establishment of a 
Fundamental Rights Strategy by the Agency, the setting up of a Consultative Forum on 
Fundamental Rights involving international organisations and NGOs, as well as the 
appointment of a Fundamental Rights Officer who watches over the activities of the Agency 
to ensure that the protection of fundamental rights is guaranteed. 

In accordance with the Frontex Regulation, the Member State hosting an operation 
coordinated by the Frontex Agency must provide for appropriate disciplinary measures where 
violations of fundamental rights or international protection obligations occur during the 
course of an operation. Moreover, Frontex operations must be suspended or terminated, in 
whole or in part, if the Agency's Executive Director considers that such violations are of a 
serious nature or are likely to persist.

Council Decision 2010/252/EU4 governs sea border surveillance operations coordinated by 
the Frontex Agency, including rescue operations which may arise during these surveillance 
operations. Although Frontex is not a search and rescue body, it is tasked with providing 
Member States with increased technical and operational assistance, taking into account that 
some situations may involve humanitarian emergencies and rescue at sea. Council Decision 
                                               
1 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 
2006 establishing a Community Code on the rules governing the movement of persons across 
borders (Schengen Borders Code), OJ L 105, 13.4.2006.
2 Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency 
for the Management of Operational Cooperation at the External Borders of the Member States 
of the European Union, OJ L 349, 25.11.2004, p. 1.
3 Council Decision of 26 April 2010 supplementing the Schengen Borders Code as regards the 
surveillance of the sea external borders in the context of operational cooperation coordinated 
by the European Agency for the Management of Operational Cooperation at the External 
Borders of the Member States of the European Union, OJ L 111, 4.5.2010, p. 20.
4 On 5 September 2012, this decision was annulled by judgment of the European Court of 
Justice in case C-355/10 but it remains in force until it is replaced by new rules. On 12 April 
2013, the Commission presented a proposal for a regulation to replace this decision 
(COM(2013) 197 final).
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2010/252/EU emphasises the obligation of Member States to respect fundamental rights 
during sea border surveillance operations coordinated by the Frontex Agency. It explicitly sets 
out the principle of non-refoulement, establishing clearly that this principle applies also on the 
high seas. 

 In accordance with the Frontex Regulation and Council Decision 2010/252/EU, border 
guards taking part in operations coordinated by Frontex must be trained in fundamental rights 
and the international regime of search and rescue. 

The proposed regulation establishing a European Border Surveillance System (EUROSUR)1

would, if adopted, be a system for cooperation and information exchange between Member 
States and with Frontex, in order for Member States to be able to manage their borders in a 
cooperative and effective manner. The objectives of EUROSUR as proposed by the 
Commission are to prevent irregular border crossings, cross-border crime and to reduce the 
loss of lives at sea. EUROSUR is intended to be a multi-purpose system which would provide 
Member States with a better picture of what is happening at sea and therefore could be used as 
a tool to help improve the ability of Member States to save lives at sea.

The right to asylum is a guarantee under EU and international law. EU legislation contains 
mandatory provisions obliging Member States to ensure access to procedures for third country 
nationals seeking international protection. In particular, the Asylum Procedures Directive,2
requires that every third-country national seeking international protection on the territory of a 
Member State shall have the right to make an application for asylum and to reach the national 
authorities competent to register and examine their applications. This is a key guarantee under 
the EU asylum acquis in view of ensuring that third country nationals are not sent back from 
the Member States to face persecution.

The EU asylum acquis offers procedural guarantees and appropriate protection status only to 
third country nationals who are present in the territory, including at the border, in the 
territorial waters or in the transit zones, of the Member States. Requests for asylum expressed 
outside the territory of a Member State, including on the high seas, do not fall within the 
scope of the EU asylum acquis. However, as mentioned above, when carrying out border 
surveillance on the high seas, Member States need to respect the non-refoulement principle.

In addition, the newly adopted legislation in the area of asylum3 will increase the degree of 
harmonisation and enhance standards, in line with international obligations. Regarding access 

                                               
1 Proposal for a Regulation of the European Parliament and of the Council establishing the 
European Border Surveillance System (EUROSUR), 12 December 2011, COM(2011) 873 
final.
2 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in 
Member States for granting and withdrawing refugee status.
3 Regulation 603/2013 of 26 June 2013 (Eurodac), Regulation 604/2013 of 26 June 2013 
(Dublin), Directive 2013/33 of 26 June 2013 (Reception Conditions Directive) and Directive 
2013/32/EU of 26 June 2013 (Asylum Procedures Directive).
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to the asylum procedure in particular, the revised Asylum Procedures Directive1 reinforces the 
provisions meant to ensure access to the asylum procedures for persons that may be in need of 
international protection. For instance, the Directive specifies now that officials who first come 
into contact with persons seeking international protection, in particular those carrying out 
surveillance of land or maritime borders or conducting border checks, should receive 
instructions and necessary training on how to recognize and deal with requests for 
international protection.

The revised Reception Conditions Directive2 and the Return Directive3 contain clear and strict 
rules on detention of asylum seekers and third country nationals subject to a return decision 
which aim to ensure that detention is not arbitrary and that fundamental rights are respected in 
all cases. In particular, detention may only occur under prescribed grounds and only if it is in 
line with the principles of proportionality and necessity, after an individual examination of 
each case. Necessary legal guarantees must be available such as access to an effective remedy 
and free legal assistance where necessary. Reception conditions in detention must also respect 
human dignity.

The new legislation in the area of asylum acknowledges the particular vulnerability of 
minors (accompanied or not) and it specifically stipulates additional guarantees for them. For 
instance, according to the revised Reception Conditions Directive, unaccompanied minors 
shall be detained only in exceptional circumstances, shall not be kept in prison 
accommodation and all efforts shall be made to release them as soon as possible.  Detained 
minors shall have the possibility to engage in leisure activities, including play and recreational 
activities appropriate to their age. The same Directive stipulates that where female asylum 
seekers are detained, Member States shall ensure that they are accommodated separately from 
male asylum seekers, unless the latter are family members and all concerned individuals 
consent thereto.

The EU is committed to observing fundamental rights also when it comes to its policy on the 
return of irregular migrants. The rights of irregular migrants are regulated mainly in the 
Return Directive. The European Court of Justice has demonstrated the far-reaching impact of 
the Directive, most notably in an important ruling– the El Dridi judgement4 – which 
                                               
1 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on 
common procedures for granting and withdrawing international protection. This Directive will 
repeal and replace as of 21 July 2015 Directive 2005/85.
2 Directive 2013/33 of the European Parliament and of the Council of 26 June 2013 laying 
down standards for the reception of applicants for international protection. This Directive will 
repeal and replace as of 21 July 2015 Directive 2003/9. 

4 Case C-61/11 PPU.
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concluded that Member States may not provide penal sanctions (imprisonment) for illegal 
presence or failure to abide by a return order. 

The Return Directive includes numerous specific guarantees ensuring that the fundamental 
rights of potential returnees are fully respected. It specifically provides that intended returnees 
are entitled to due process in the taking of return decisions, and requires that persons to be 
returned should normally be offered the possibility of leaving the EU voluntarily. In this 
respect, extensive financial assistance is being granted under the European Return Fund to 
finance programmes aimed at facilitating the voluntary return and reintegration of irregular 
migrants. Pending return, and for those who cannot be returned (notably because readmission 
to the country-of-origin is not possible), the Directive ensures access to basic health care. The 
Return Directive also provides specific guarantees for the protection of families and 
vulnerable persons such as unaccompanied minors, including the possibility to postpone 
removal in certain circumstances. The Return Directive also provides specific guarantees for 
minors, including the right to education, to be detained only exceptionally and if so in suitable 
accommodation. 

Thus, in line with the Return Directive, Member States must ensure for all irregular migrants 
dignified treatment during return procedures, which must themselves be fair and transparent. 
Third country nationals returned to their home countries in application of the Return Directive 
and who want to return back to one of the Member States of the European Union, must lodge 
their application for a permission to enter and reside with the competent authorities of the 
Member State they wish to enter and live in. The authorities of the concerned Members State 
must decide upon this application in line with the rules defined in the EU acquis and in the 
respective national legal provisions.

The safeguards granted by the Return Directive apply from the moment an irregular migrant 
was identified by the competent authorities. Concerning the issue of apprehension of migrants 
in an irregular situation, the European Union Agency for Fundamental Rights has issued 
guidelines1 meant to guarantee that Member States fully respect fundamental rights in this 
context too. Although not binding, these guidelines are generally reflected in the daily 
practice of the Member States.

 The Commission is closely monitoring the compliance by the Member States with the above 
mentioned obligations and, as guardian of the Treaties, does not hesitate to take the 
appropriate steps where there is clear evidence that a Member State has violated EU law.

                                               
1Apprehension of migrants in an irregular situation – fundamental rights considerations
 http://fra.europa.eu/en/news/2012/fundamental-rights-considerations-apprehending-irregular-
migrants


