
CM\1012828EN.doc PE496.610v02-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

29.11.2013

NOTICE TO MEMBERS

Subject: Petition 0134/2012 by Anaïs Berthier and Natacha Cingotti (French), on 
behalf of ClientEarth and Friends of the Earth Europe with 14 signatures, on 
access to EU documents and environmental information

1. Summary of petition

The petitioners complain about the European Commission’s application of the provisions of 
the Aarhus Convention regarding access to information, participation in decision making and 
access to the judge in environmental matters. This concerns Regulation (EC) 1367/2006 on
the application of the provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental Matters 
to Community institutions and bodies, and Regulation 1049/2001 regarding public access to 
European Parliament, Council and Commission documents. The petitioners request that the 
European Parliament ensures that the Commission abides by the provisions in the documents 
mentioned above and adapts Regulation 1049/2001 to the provisions of the Aarhus 
Convention that governs the regulation.

2. Admissibility

Declared admissible on 5 June 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 28 September 2012

The petitioners claim that the European Commission does not comply with its obligations 
under Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 
May 2001 regarding public access to European Parliament, Council and Commission 
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documents1 and with Regulation (EC) No 1367/2006 of the European Parliament and of the 
Council of 6 September 2006 on the application of the provisions of the Aarhus Convention 
on Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters to Community institutions and bodies (the "Aarhus Regulation").2 The 
petitioners consider that the Commission's answers to requests for access to documents show 
a systemic trend towards secrecy.

As far as the Aarhus Regulation is concerned, the Commission has the following 
observations:-

- Dissemination of environmental information

The petitioners claim that the Commission fails to actively disseminate environmental 
information in accordance with the requirements of the Aarhus Regulation. In particular, the 
petitioners claim that the Commission failed to set up a public register for providing 
environmental information. 

The Commission would like to point out that Article 4 of the Aarhus Regulation does not 
require that the environmental information is necessarily available through a public register. 
Indeed, Article 4(1) of the Aarhus Regulation specifically provides for "electronic databases". 
In accordance with that provision, Commission services publish environmental information 
on websites accessible via the Europa portal on the Internet and where appropriate provide 
links to other sites where the information is stored.

Furthermore, as stipulated equally in Article 4(1) of the Aarhus Regulation, the dissemination 
of environmental information is a progressive process. Commission services are continually 
and gradually updating and enlarging the environmental information provided on these 
databases. 

Some Commission ideas on how to disseminate information in a more strategic way can be 
found in the Communication of 7 March 2012 on Improving the delivery of the benefits from 
EU environment measures: building confidence through better knowledge and 
responsiveness.3 In this Communication, the Commission identified access to information as a 
key priority for improving the level of implementation of environmental law.

With regard to scientific studies, mentioned as an example for active dissemination by the 
petitioners, the Commission would like to refer to the alphabetical list of studies and reports 
on the Europa website (http://ec.europa.eu/environment/pubs/studies.htm). 

-  Non-compliance with the Aarhus Convention

The petitioners claim that certain exceptions to disclosure of environmental information under 
the Aarhus Regulation are not provided for by the Aarhus Convention. The petitioners refer, 

                                               
1 OJ L 145 of 31 May 2001, p. 43.
2 OJ L 264 of 25 September 2006, p. 13.
3 COM (2012)95 final.
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in particular, to infringements of Community law. The petitioners indicate that, according to 

them, "[t]he only exception that relates to investigations is the one provided under Article 
4(4)(c) of the Convention, on enquiries of a criminal or disciplinary nature." The 
Commission would use "this exception to refuse access to environmental information such as 
letters of formal notice and reasoned opinions sent to Member States as part of infringement 
proceedings".

As a preliminary remark regarding this argument, the Commission would like to point out that 
documents related to ongoing infringement procedures indeed enjoy a high level of protection 
by EU law. According to Article 4(2) 3rd indent of Regulation 1049/2001, the institutions 
shall refuse access to a document where disclosure would undermine the protection of "the 
purpose of inspections, investigations and audits", unless there is an overriding public interest 
in disclosure. As the General Court (then Court of First Instance) has already held in its 
judgment of 11 December 2001 in Case T-191/99, Petrie v Commission, "the Member States 
are entitled to expect the Commission to guarantee confidentiality during investigations which 
might lead to an infringement procedure. This requirement of confidentiality remains even 
after the matter has been brought before the Court of Justice, on the grounds that it cannot be 
ruled out that the discussions between the Commission and the Member State in question 
regarding the latter's voluntary compliance with the Treaty requirements may continue during 
the court proceedings and up to the delivery of the judgment of the Court of Justice. The 
preservation of that objective, namely an amicable resolution of the dispute between the 
Commission and the Member State concerned before the Court of Justice has delivered 
judgment, justifies refusal of access to the letters of formal notice and reasoned opinions 
drawn up in connection with the Article 226 EC proceedings on the ground of protection of 
the public interest relating to inspections, investigations and court proceedings" (paragraph 
68).

The level of legal protection of documents in ongoing infringement procedures is not any 
different for environmental information. As results already from the wording of Article 6(1) 
of the Aarhus Regulation, ongoing infringement procedures are excluded from the 
presumption of an overriding public interest in disclosure where the information relates to 
emissions into the environment. 

In its judgment of 9 September 2011 in Case T-29/08, Liga para Proteccao da Natureza 
(LPN) v Commission, the General Court has underlined that fact and pointed out that no 
greater transparency is foreseen in environmental matters as compared to the general rules of 
Regulation 1049/2001 on access to documents in ongoing infringement procedures (paragraph 
135 of the judgment which is currently under appeal). The petitioners claim that the Aarhus 
Convention would not allow that form of "secrecy" in environmental matters. The 
Commission does not, however, share the petitioners' interpretation of the Aarhus 
Convention. Article 4(a) of the Aarhus Convention allows a request for environmental 
information to be refused under certain conditions if the disclosure would adversely affect 
"[t]he confidentiality of the proceedings of public authorities". The Commission considers 
that infringement procedures can be regarded to fall under this provision of the Aarhus 
Convention.
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Article 4(2)(a) of Directive 2003/4/EC on public access to environmental information1 which 
implements the provisions on access to information of the Aarhus Convention at Member 
State level, contains the same exemption to disclosing environmental information, to 
safeguard ''the confidentiality of the proceedings of public authorities'' . 

Conclusion

The Commission, therefore, considers that it correctly implements the Aarhus Regulation. 
The Commission services' practice on active dissemination of environmental information and 
disclosure of environmental information on request is fully in line with the obligations 
stemming from the Aarhus Convention. 

4. Commission reply, received on 29 November 2013

The petitioners claim that the Commission has repeatedly failed to comply with its legal 
obligations under Regulation 1049/2001 regarding public access to European Parliament, 
Commission and Council documents, as well as the Aarhus Convention and related 
Regulation 1367/2006, in particular:

a) failure to comply with time limits;

b) failure to demonstrate that there is no overriding public interest in disclosure;

c) failure to comply with decisions and critical remarks of the European Ombudsman 
regarding delayed handling of access requests and the need for the Commission to 
re-organise its services to that effect;

d) wrongful application of the stricter conditions of Regulation 1049/2001 to 
documents containing environmental information. The applicants state more 
specifically that:

- some of the exceptions set out in Article 4 of Regulation 1049/2001, to which 
Regulation 1367/2006 refers, are not provided for by the Aarhus Convention, for 
ex. protection of "military matters" and of "the financial, monetary, economic 
policy of the EU or a Member State"; 

- Article 4 of Regulation 1049/2001 defines the conditions under which 
documents "shall" be refused, whereas the Aarhus Convention only uses the 
term "may"; 

- the Aarhus Convention includes stricter conditions for applying the exception 
relating to commercial interests. Nevertheless, the Commission does not respect 

                                               
1 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public 

access to environmental information and repealing Council Directive 90/313/EEC; OJ L 41 of
14 February 2003, p. 26.
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these conditions, for instance when protecting the image or the reputation of a 
company;

- the Aarhus convention does not include any equivalent to the "inspections, 
investigations and audits" exception of Regulation 1049/2001 but uses a more 
limited "enquiries of a criminal or disciplinary nature" exception. Nevertheless, 
the Commission bases itself on the exception of Regulation 1049/2001 to 
withhold documents related to infringement proceedings or to withhold 
"conformity-checking studies".

They point to an allegedly "systemic trend towards secrecy rather than disclosure in the 
European Commission's answers to public access to documents requests", and identify certain 
categories of documents which, allegedly, "are routinely withheld without good reason" 
(letters of formal notice and reasoned opinions sent in the framework of infringement 
proceedings, letters sent by industry to the Commission,…). They also deplore the fact that 
the Commission has proposed to extend the deadline for responding to initial and 
confirmatory requests to 30 days.

The petitioners therefore:

- ask that the Parliament "make a recommendation for the Commission to bring 
Regulation 1049/2001 in line with the provisions of the Aarhus convention"; 

- suggest that the confidential aspect of a document could be considered when the 
document is discussed and drafted, instead of considering it only when it is requested.

The Commission's observations 

- Ad a) On the alleged systematic non-respect of deadlines and of Regulation 1049/2001 more 
generally

It is true that the Commission is obliged, in a majority of cases, to extend the time-limit for 
replying to its confirmatory requests for access to documents in accordance with Article 8(2) 
of Regulation 1049/2001.

These extensions are necessary because of the need to conduct internal (other DGs, Legal 
Service), and in most cases also external (third party authors), consultations, combined with a 
steady increase in the number of access to documents requests which has not been mirrored 
by a similar evolution in the Commission's resources. 

For these reasons, the Commission has proposed, in its proposal of 30 April 20081, to extend 
the initial time-limit for dealing with access to documents requests from 15 to 30 days, 
corresponding more closely to the reality of the daily treatment of access to documents 
requests. 
                                               
1 Proposal for a Regulation of the European Parliament and of the Council of 30 April 2008 
regarding public access to European Parliament, Council and Commission documents –
COM(2008)229 final.
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The Commission notes that the European Court of Justice has, in its specific rules on access to 
documents1, also laid down a one-month deadline for dealing with access requests. 

The Commission also notes that out of all cases of alleged maladministration examined by the 
Ombudsman, only 8 % concerned the time-limit for decisions, across all areas of EU activity.

As regards the respect of Regulation 1049/2001 more generally, the Ombudsman's report for 
20122 reveals that in 21,5 % of cases closed in 2012 the subject-matter was requests for 
information and access to documents, representing a decrease from the previous year (25%). 

Furthermore, out of all instances of alleged maladministration examined by the Ombudsman, 
only 6.7 % concerned access to documents.

- Ad b) On the alleged failure to demonstrate that there is no overriding public interest

In its confirmatory replies, the Commission systematically examines whether an overriding 
public interest exists. In accordance with the Court of Justice's Turco3 ruling, it also does so 
ex officio, in cases where the applicant has not put forward such an overriding interest, except 
for cases covered by a general presumption of non-disclosure4.

In accordance with this same ruling5, the Commission systematically applies the Court's 
dictum that transparency constitutes an overriding public interest in transparency in closed 
legislative files where no other exception applies. 

It is therefore not true that the Commission systematically fails to demonstrate that there is no 
overriding public interest in disclosure.

- Ad c) On the alleged failure of the Commission to comply with the Ombudsman's 
recommendations

The Ombudsman's Annual Report for 2012 reveals that in an overwhelming 82% of cases, the 
EU Institutions comply with the Ombudsman's recommendations.

The petitioners' allegation that the Commission systematically fails to comply with the 
Ombudsman's recommendations cannot, therefore, be upheld.

- Ad d) On the wrongful application of the stricter conditions of Regulation 1049/2001 to 
                                               
1 Decision of the Court of Justice of the European Union of 11 December 2012 concerning 
public access to documents held by the Court of Justice of the European Union in the exercise 
of its administrative functions, Official Journal C 38 of 9.2.2013, p. 2.
2 Available at the European Ombudsman Website: 
http://www.ombudsman.europa.eu/start.faces.
3 Judgment of the Court of 1 July 2008 in joint Cases C-39/05 P and C-52/05 P, Kingdom of 
Sweden and Maurizio Turco v Council of the European Union, paragraph 44.
4 Judgment of the Court of Justice of 29 June 2010 in Case C-139/07 P, European 
Commission v Technische Glaswerke Ilmenau Gmbh, paragraphs 61-62. 
5 Paragraphs 44 – 46 and 67.
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documents containing environmental information

Article 3 of Regulation 1367/2006 provides that Regulation (EC) No 1049/2001 shall apply to 
any request by an applicant for access to environmental information held by Community 
institutions and bodies. Hence, Regulation 1367/2006 explicitly renders Regulation 
1049/2001 applicable to requests for documents holding environmental information.

It follows that the exceptions of Regulation 1049/2001, including the specific terminology 
used therein (i.e. "shall" instead of "may" in the Aarhus Convention) are also applicable to 
requests for documents including environmental information, even if not all of these 
exceptions are explicitly reproduced in Regulation 1367/2006.


