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Subject: Petition 1986/2012 by by Marco Bava (Italian) on making torture a criminal 
offence in the European Union

1. Summary of petition

The petitioner, referring to the UN Convention Against Torture, calls for the introduction of 
uniform provisions in all Member States of the European Union making torture a criminal 
offence punishable by a minimum sentence of one year’s imprisonment.

2. Admissibility

Declared admissible on 26 July 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 29 November 2013

The prohibition of torture and inhuman or degrading treatment or punishment is enshrined in 
Article 4 of the EU Charter of Fundamental Rights. The Commission is fully committed to 
ensure that the provisions of the Charter, which is binding on EU institutions and Member 
States when they are implementing Union law, are fully respected. As explained in its 2011 
Annual Report on the application of the Charter, the Commission has taken a number of steps 
to ensure that the prohibition of torture and degrading treatment is effectively implemented
when it comes to Union law1. 

The United Nations' Convention against Torture2, which the petitioner mentions, has been 
                                               
1 http://ec.europa.eu/justice/fundamental-rights/charter/application/index_en.htm (see pp. 28-34).
2 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, signed in New York, 10 
December 1984   United Nations, Treaty Series, vol. 1465, p. 85.
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signed or acceded by all Member States of the European Union. It states in its Article 4: 

"1. Each State Party shall ensure that all acts of torture are offences under its criminal law. 
The same shall apply to an attempt to commit torture and to an act by any person which 
constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate penalties which take 
into account their grave nature."

The Member States of the European Union are therefore obliged under international law to 
criminalise torture, as defined in Article 1 of the Convention. As regards the accession by the 
EU, it should be pointed out that the Convention is open for signature only by States.1

The European Union does not have the competence to harmonise the definition of acts of 
torture and their level of criminal sanctions. 

Article 83 (1) of the Treaty on the Functioning of the European Union (TFEU) gives the 
competence to establish minimum rules concerning the definition of criminal offences and 
sanctions only for certain areas of crime, the so-called "Euro crimes"; torture does not figure 
among them. 

Additional crimes could be defined by the Council of the European Union in a unanimous 
decision after the consent of the European Parliament, but only if they meet the criterion of 
serious crimes with a cross-border dimension resulting from the nature or impact of such
offences or from a special need to combat them on a common basis. For this reason, the 
European Commission does not envisage to encourage the Council to extend the list to 
torture.

Article 83 (2) TFEU allows the European legislator to establish minimum rules if this is 
essential to ensure the effective implementation of a Union policy in an area which has been 
subject to a harmonisation measure. Such a link to a Union policy cannot be seen for acts of 
torture. 

Conclusions

For the reasons set out above, the petitioner can be reassured that the Member States are 
obliged under the United Nations' Convention against Torture to criminalise torture as defined 
in its Article 1. On the other hand, the European Parliament and the Council of the European 
Union cannot legislate as requested by the petitioner. 

                                               
1 In accordance with Articles 26 and 28 of the UN Convention against Torture, this international instrument is open to 
accession by State parties only.


