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NOTICE TO MEMBERS

Subject: Petition 0807/2013 by Danny Byrne (Irish) on discrimination by the Irish 
authorities in implementing the Lost at Sea Scheme

1. Summary of petition

The petitioner is a German citizen and worked for a Dutch construction company. In 2008, he 
broke an ankle at work. During the treatment for his broken ankle, the petitioner had to 
undergo surgery several times, which, according to him, was necessary as a result of 
misdiagnoses and medical errors. Eventually, the petitioner had surgery carried out which 
ensured he no longer felt any pain. He remains partially disabled, however. Initially, a Dutch 
health insurer was responsible and care was arranged by a German body (the German 
Employers’ Liability Insurance Association). When the petitioner was made redundant by his 
Dutch employer, the German Employers’ Liability Insurance Association stopped providing 
care. However, the petitioner requires medicines and appropriate footwear, for which he now 
has to pay himself. The petitioner demands that his broken ankle be recognised as an 
occupational injury and also requests compensation for consequential loss. He wants to know 
who is liable because he lives in Germany, but worked and was insured in the Netherlands at 
the time of the accident.

2. Admissibility

Declared admissible on 20 December 2013. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 29 November 2013
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The petitioner is a German national who worked for a Dutch employer (a staffing agency) as a 
cement mason. In May 2008, he sustained an accident at work (comminuted fracture of his 
left ankle) which resulted in a series of operations and caused him a lot of pain. The petitioner 
blames all these complications on the inadequate treatment he received at the hospital in 
Magdeburg where the first operations on his fracture were carried out. A final operation 
performed in Magdeburg finally succeeded in relieving him of his pain, but he is still unable 
to move his ankle. For this reason, he was granted an invalidity pension retroactively by the 
German pension insurance as of 1 August 2011.

The petitioner is not satisfied with the treatment he received. For this reason he had already 
contacted several institutions in Germany including: the work accident insurance fund; the 
German Ministry of Health; the German Ministry of Labour and Social affairs; and the 
German Parliamentary Committee on Petitions.

The petitioner wants to know, in particular, who is responsible for recognising his accident as 
work-related; as well as the body competent for paying him his sickness benefit during his
treatment and for assuming the cost of the medicaments, the physiotherapy, the transport and 
the special boots he is obliged to wear.

The Commission's observations

EU law in the field of social security provides for the co-ordination and not the harmonisation 
of social security schemes. Union law does not limit the power of the Member States to 
organise their social security schemes and, in the absence of harmonisation at Union level, it 
is for the legislation of each member State to lay down the conditions under which social 
security benefits are granted, as well as the amount of such benefits and the period for which 
they are granted.

The Commission understands that the petitioner worked for a Dutch employer in the 
Netherlands when the accident occurred. This means that he was covered by the Dutch social 
security legislation in accordance with the provisions of Article 11 of Regulation (EC) No 
883/2004.

In that case, the Dutch social insurance is also competent for assuming the cost of the medical 
treatment in Germany. This treatment was provided by the German work accident insurance 
(the Berufsgenossenschaft für Fahrzeughaltung Duisburg) on behalf and at the expense of the 
Dutch social insurance, but in accordance with the provisions of the German legislation. On 
the other hand, however, cash benefits such as the sickness benefit during the medical 
treatment are provided by the Dutch institution in accordance with the Dutch legislation 
(Article 36 of Regulation (EC) No 883/2004).

The fact that the Netherlands do not have a separate work-accident insurance (as this is the 
case in Germany), but provide all benefits in cash and in kind through their sickness insurance 
irrespective of whether the accident is work-related or not might explain why the treatment 
provided to the petitioner through the German accident insurance was terminated in May 2011 
and why he was referred, from that date on, to his (German) sickness insurance.

As regards the assumption of the transport cost to the Magdeburg hospital, Article 37 of the 
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Regulation (EC) No 883/2004 stipulates that it is conditional on prior authorisation of the 
competent institution i.e. the Dutch social insurance in the case in question.

Conclusion

The Commission regrets the petitioner’s situation. However, the information provided by the 
petitioner does not point to a breach of European law and in particular of Regulation (EC) No 
883/2004 on the coordination of social security systems. This Regulation provides that 
medical treatment in case of a work-related accident can be provided at the place and in the 
country of residence of the person concerned, on behalf and at the expense of the institution 
which was competent when the accident occurred. It also provides that the duration of such 
treatment and the provision of cash benefits is determined by the legislation of the competent 
Member State, i.e. by the Dutch legislation in the case in question.

The Commission has refrained from undertaking further investigations as it appears that those 
have already been carried out by the German authorities which the petitioner had also 
contacted in the past concerning his case.


