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NOTICE TO MEMBERS

Subject: Petition 1677/2012, by Gheorghe Crăciun (Romanian) on alleged non-
compliance by the Bulgarian authorities with the provisions of Council 
Regulation (EC) No 1206/2001 of 28 May 2001  cooperation between the 
courts of the Member States in the taking of evidence in civil or commercial 
matters 

1. Summary of petition

The petitioner indicates that the Bulgarian authorities have failed to comply with his request 
and that of the Faura court (Romania), submitted under Regulation 1206/2001/EC concerning 
cooperation between the courts of the Member States in the taking of evidence in civil or 
commercial matters, for documents containing information relating to the wrongful 
appropriation by members of the Bulgarian armed forces of gold coins belonging to the 
petitioner's grandfather. 

2. Admissibility

Declared admissible on 9 July 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 19 December 2013

The Commission has given careful consideration to the petition, and came to the conclusion 
that the refusal of the execution of a request of a court of a Member State to take evidence in 
the case at hand does not constitute a breach of application of the Regulation on taking of 
evidence. 
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Article 1(1) of the Regulation stipulates that it shall apply to 'civil and commercial matters'. 
The European Court of Justice has not interpreted until now on the notion of 'civil and 
commercial matters' in the context of the Regulation on taking of evidence, but there is a rich 
case law in this regard on the Brussels I. Regulation1, which must be considered as relevant in 
the consideration of the interpretation of the Regulation on taking of evidence, due to the 
equivalent meaning of the term in the two instruments. 

According to the settled case law of the Court, the notion of 'civil and commercial matters' 
must be given an autonomous interpretation in EU law. Reference must not be made to the 
law of one of the States concerned but to the objectives and scheme of the legislation and to 
the general principles which stem from the corpus of the national legal systems.  The Court 
held that two elements are relevant for deciding whether or not a dispute is of a civil and 
commercial nature within the meaning of the Convention: 
• the subject matter of the dispute; and
• the nature of the relationship between the parties involved. 

In accordance with these principles, the Court clarified that the concept of 'civil and 
commercial matters' does not apply to a dispute between a public authority and a private 
person when the first acted in the exercise of public power (acta jure imperii).2 The crucial 
factor is whether the relevant duties and powers exercised by a State authority in a specific 
case are functionally different from those of private individuals, i.e. whether the State 
exercises prerogatives of its own. 

The nature of the act of a State was the subject matter of a preliminary decision by the Court 
of Justice in the Case Lechouritou (C-292/05). Here the facts of the case were similar to the 
one in subject inasmuch the action of the plaintiffs went for compensation from Germany for 
the damages suffered in course of an action of armed forces during the II World War in 
Greece. In this case the Court concluded inter alia that 

"…there is no doubt that operations conducted by armed forces are one of the 
characteristic emanations of State sovereignty, in particular inasmuch as they are decided 
upon in a unilateral and binding manner by the competent public authorities and appear 
as inextricably linked to States' foreign and defence policy…. The fact that the proceedings 
brought before the referring court are presented as being of a civil nature in so far as they 
seek financial compensation for the material loss and non-material damage caused to the 
plaintiffs in the main proceedings is consequently entirely irrelevant."3

It follows from this ruling that legal actions before a civil court based on acts perpetrated by 
armed forces in the course of warfare do not qualify as 'civil or commercial matters' in the 

                                               
1

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters
2   see, inter alia, to that effect Case C‑ 420/07 Apostolides [2009] ECR I‑ 3571, paragraph 43 and the case-law 

cited, and Case C‑ 154/11 Mahamdia [2012] ECR I‑ 0000, paragraph 56, as well as Case C-645/11 Sapir and 

others paragraph 33. The text of the new Brussels I (recast) regulation (EC) No 1215/2012 includes this 

clarification in Article 1(1). 
3 C-292/05 paragraphs 37, 41
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context of the Regulation, and therefore are outside of its scope. Since Article 14 (2)(a) of the 
Regulation on taking of evidence allows for a Member State's court to refuse the execution of 
a request for taking of evidence if the request does not fall within the scope of the Regulation, 
the behaviour of the Bulgarian authorities of not complying with the indicated request of the 
Romanian court seems to be in accordance with the provisions of the Union instrument.  

Conclusion

The Commission does not see the need to take action at EU level on the issues raised by the 
petitioner.


