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NOTICE TO MEMBERS

Subject: Petition 0256/2011 by Harry Nduka (Nigerian), on his right to stay in the UK

1. Summary of petition

The petitioner has been refused leave to stay in the UK, subsequent to his divorce from an EU 
citizen, although he has children from the marriage whom he will have to leave behind. The 
UK high court of appeal has confirmed the decision. He lodged a complaint with the ECHR 
before exhausting all legal recourse at national level.

2. Admissibility

Declared admissible on 6 June 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 September 2011

Right of residence

The petitioner may have a right of residence based on Directive 2004/38/EC on two different 
grounds: 
- Prior to initiation of the divorce proceedings, the marriage has lasted at least three years, 
including one year in the host Member State; 
- By agreement or court order, the petitioner has custody of the couple's children. 

The petition does not contain all necessary information to provide a substantial answer. In 
particular, the duration of the marriage on the territory of the host Member State is unclear. 
In addition to the above, the petition does not clarify whether the petitioner is the primary 
carer of the minors who hold EU citizenship. 
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According to the information available, the petitioner is making use of the judicial remedies 
available under UK law. In this context, a question under Article 267 TFUE seems to have 
been referred to the Court of Justice of the European Union. However, no detailed 
information was provided. The petitioner lodged a complaint with the ECHR before having 
exhausted all legal recourse at national level. 

Retention of the petitioner's passport
The Commission has been in contact with the UK authorities concerning the full and correct 
transposition of Directive 2004/38/EC, including the retention of EU citizen's and their family 
member's passports. According to the Commission's view, the UK laws providing that the 
residence card should be issued in form of a stamp in the passport lead to an unjustified 
retention of the applicant's passport. 
On 22 June 2011 the Commission sent a Letter of Formal Notice to the UK authorities 
concerning, among other issues, the incorrect transposition of Article 10(1) of Directive 
2004/38/EC. 

Conclusion
Right of residence
In order to provide a satisfactory answer, taking into account all the facts of the case at stake, 
it is necessary to obtain further information for the petition file. Specifically, it is of utmost 
importance to obtain the following documents: 

1. Copy of the court orders related to this case, including the court order related to the divorce 
and the custody of the couple's children; 

2. Detailed information related to the on-going judicial procedures at national and EU level 
concerning in particular information on the current phase of the national judicial procedure 
and confirming whether preliminary questions were already referred to the Court of Justice of 
the European Union.  

Retention of the petitioner's passport
The Commission issued a Letter of Formal Notice against the United Kingdom on 22 June 
2011 and is awaiting the reply. 

4. REV Commission reply, received on 20 April 2012

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States.

Non-EU family members of EU citizens can retain their right of residence in the host Member 
State in the event of divorce, as stipulated in Article 13(2) of the Directive. Moreover, after 
five years of continuous residence, such family members can acquire a right of permanent 
residence, as provided in Articles 16(2) and 18 of the Directive.
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The Commission received the petitioner’s complaint in February 2010 and provided him with 
five replies, analysing his complaint in light of applicable EU law and advising on the best 
way how to resolve his problems.

Regarding the refusal of the petitioner’s application for a permanent residence card, the 
Commission informed the petitioner that to retain the right of residence after the divorce 
under Article 13(2) of the Directive, family members must show, inter alia, that the EU 
citizen was residing lawfully in the host Member State at the day of divorce. This 
interpretation is supported by the fact that Article 12 of the Directive provides for separate 
conditions under which the right of residence can be retained in the event of departure of the 
EU citizen. The burden of proof is on family members and the refusal on the grounds of 
failing to prove that the conditions were met is in line with EU law. 

According to information received, the petitioner was issued a permanent residence card in 
July 2011 as has been able to provide a proof that his ex-spouse has worked in the UK 
between October 2005 and January 2010.

However, his passport was still withheld. Regarding the travel documents being withheld, the 
Commission informed the petitioner that Member States are entitled to check that the travel 
documents are genuine; however, the administrative practice withholding the original travel 
documents until the decision on a residence card application is taken represents an 
unjustifiable obstacle to the right of EU citizens and their family members to move and reside
freely and is contrary to the Directive as those travel documents are required by Articles 4(1) 
and 5(1) of the Directive in order to exercise the EU right to move and reside freely in the 
territory of another Member State.

The Commission advised the petitioner to make use of facilities specifically created by the 
UK authorities concerning return of travel documents.

After the latest petitioner’s failure to obtain his passport, the Commission has contacted the 
UK authorities on this issue. They informed us on 10 February 2012 that his passport has now 
been located and returned to him. The UK authorities expressed their regret that there was 
such a delay in being able to trace the document, since UKBA is committed to taking every 
precaution to ensure personal documents are safe.

Conclusion

The Commission provided the petitioner with a legal analysis and suggested the most efficient 
way of resolving the problem which now, finally, seems to be solved.

5. Commission reply (REV. II), received on 28 June 2013

Despite the contacts the Commission services had with the UK authorities in 2012 which 
resulted in the successful return of the petitioner's passport, the petitioner encountered new 
problems with the endorsement of his permanent residence card in his new passport.

The Commission services informally asked the UK authorities for their observations on the 
petitioner's case in November 2012 but unfortunately have so far not heard from them.
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In the light of the persistence of the problems the petitioner encountered in the UK, the 
Commission services decided to formally contact the UK authorities on 27 May 2013 to 
request information on the petitioner's case and to seek solutions to his problems. 

It usually takes ten weeks for a Member State to reply to the Commission. The Commission 
in turn has ten weeks to analyse the reply proposed by the national authorities concerned. 

The Commission will inform the Parliament about the outcome of this enquiry in due time.

6. Commission reply (REV. III), received on 01 January 2014

In the light of the persistence of the problems the petitioner encountered in the UK, the 
Commission services decided to formally contact the UK authorities in EU Pilot on 27 May 
2013 to request information on the petitioner's case and seek solutions to the problems he has 
encountered 

In their reply of 8 October 2013, the UK authorities informed the Commission that the 
petitioner made two new applications in 2012 to have his permanent residence card 
transferred into his newly issued passport. However, on neither occasion did he provide his 
original, valid permanent residence card issued on 25 July 2011, nor was he adequately able 
to demonstrate why it was absent (he claimed the card was stolen but was unable to provide a 
police report). Subsequently, these applications were refused and his passport was returned to 
him on both occasions.

In order to prevent fraudulent use of secure documents, the UK authorities consider that they 
cannot replace secure documents without having the opportunity to officially cancel the 
previously issued document or receiving formal confirmation that the previous document has 
been reported to the police as lost or stolen.

The UK authorities also informed the Commission that the petitioner submitted an application 
for naturalisation as a British citizen on 7 March 2013 and became a British citizen on 5 June 
2013. As a British citizen, he no longer requires any permanent residence card.

Conclusion

Following his naturalisation, the petitioner has acquired an incontestable right of residence in 
the UK which will resolve his problems.


